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I. IDENTITY OF PETITIONER 

Byron McNaught is the Petitioner/ Appellant in this matter. 

II. CITATION TO DECISION OF COURT OF APPEALS 

Byron McNaught seeks review of In re Marriage of McNaught, No. 

72343-0-1. 

III. ISSUES PRESENTED FOR REVIEW 

1. Does imposing a presumption under RCW 26.09.520 before 

a final parenting plan is entered in a dissolution of marriage action 

violate the right of access to a judge and full trial under the Washington 

Constitution and the 14th Amendment of the federal Constitutions? 

2. Does the presumption, as applied by Division One of the 

Court of Appeals, violate the equal protection clauses under Article 1, 

§ 12 of the Washington Constitution and the federal Constitution? 

3. Should review be granted where Division Two and Division 

One conflict regarding how presumptions are applied in context of 

parenting? 

4. Should the rule announced by Division One be reversed 

where it is based upon outdated social science, will put children and 

families in Washington at risk, and will spur litigation, rather than 

settlement of parenting issues? 
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IV. STATEMENT OF THE CASE 

Angelika and Byron McNaught married in 2004. RP 931; Exhibit 

25 at 97. They lived in Texas. Exhibit 130 at p. 3 and p. 7. In 2010, 

Angelika was unemployed and Byron felt his career was stifled. RP 72 at 

6-7, 23-25. He secured a position in Seattle. RP 1102 at lines 13-16. The 

parties settled into an apartment on Mercer Island. RP 940 at 23-25, and 

RP 941 at 1-3. Angelika was offered a web design position. RP 73 at 22-

25. Her employer allowed her to work from home. RP 75 at 13-17; RP 

78. 

In 2012, their daughter, AJM, was born. Exhibit 25 at p. 148. 

Byron's parents moved from Florida to Mercer Island to be near the 

family and to provide for their childcare needs. RP 845 at lines 24, and 

RP 846 at lines 2-7. Laurel McNaught became "Nana," and for the next 

15 months, provided daily child care with AJM. RP 85 2 at lines 7-19. 

AJM became very attached to her Nana and her grandfather. RP 361 at 

19-21, 23. 

In the summer of 2013, Angelika petitioned for dissolution of 

marriage. AJM was not yet two. CP 23. Parenting was hotly contested. CP 

29-39. Angelika moved for temporary orders that would allow her to 

relocate AJM to Texas. CP 166. She stated that Byron made her life 

miserable, she wanted to be near her parents, and she wanted to buy a 

house. CP 33 at 7-11. 
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The court denied the child's relocation on a temporary basis, 

awarded primary residential care to Angelika, and appointed Wendy 

Hutchins-Cook, Ph.D. to evaluate, inter alia, all aspects of a parenting 

plan and the relocation issue. CP 161, 164. Over Angelika's objection, the 

trial court also ordered that AJM's relationship and contact with her 

"N ana" would be preserved. CP 217. Laurel MeN aught would continue to 

provide child care. CP 217. 

Thereafter, Angelika reported to Dr. Hutchins-Cook that she no 

longer contemplated a change in her residence. Exhibit 25 at 104, 108. 

She realized that it was better for AJM to be near her father. RP 254 at 18-

19. She also reported that her parents were moving to Washington and 

would seek jobs here. RP 254 at 18-22. Indeed, Angelika's mother did 

move in with Angelika during this time. RP 173 at line 8. Suddenly, 

Angelika had no more need for child care and she let Laurel McNaught 

go. AJM' s contact with her N ana was reduced. RP 1129 at 1-4. 

Developmentally, at the age of two, AJM was in her critical 

bonding years when she forms basic attachments. Dr. Hutchins-Cook 

observed that AJM is very bonded with each parent. RP 291 at 13-17. She 

had also formed important attachments to her paternal grandparents and 

her maternal grandmother. RP 361 at 19-21, 23. After psychological 

testing, observation, and interviews with the parents and third parties, Dr. 

Hutchins-Cook concluded that each parent was skilled and able to parent 
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AJM. Exhibit 130 at 17. Consistent with AJM's developmental level and 

her need for gradual changes, Dr. Hutchins-Cook recommended a 

gradually shifting residential schedule that reached a 50/50 schedule by 

the time the child was 5 years old. Exhibit 130 at 19. Dr. Hutchins-Cook 

recommended strategies to reduce the emotionality of child exchanges and 

to help the parties better co-parent. RP 1186 at 21-25; 1187 at 105. 

She did not address, nor had she evaluated, the relocation issue 

because Angelika had agreed that relocation was off the table. RP 255 at 

10. Her report was issued to the parties on April25, 2014. Exhibit 130. 

One month later, six weeks before trial, and two weeks before the 

close of discovery, Angelika served on Byron a new Notice of Intent to 

Relocate. Exhibit 156. She did not intend to change her employment. RP 

78 at 4-10. That was because she could work from home. RP 78 at 4-10. 

Instead, Angelika testified extensively at trial about her conflict with 

Byron and secondarily, how much nicer the homes in Texas were 

compared to Washington. RP 443-45, 458 Yet her own financial 

declaration appeared to show she could not afford home ownership. 

Exhibit 7. Indeed, the parties rented during the marriage and the evidence 

showed that it would most likely continue. CP 594. 

Byron could not relocate to Texas. The maintenance and child 

support he had agreed to pay Angelika was based upon his Seattle salary. 
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CP 569. He had never earned the kind of salary in Texas that he earns 

here. RP 73 at 12-14; CP 569. 

AJM was only two years old at the time of trial. Dr. Hutchins

Cook testified that relocating AJM so far away at such a young age would 

transform the parent/child relationship to a visitor relationship. RP 293 at 

19-20. Effectively, AJM would lose her father. RP 392 at 18-19. 

Byron offered evidence that he planned to stay on Mercer Island 

and that the schools on Mercer Island were among the best. Exhibit 130 at 

159 (#84); RP 1252 at 13-15. He showed that AJM had toddler classes 

here, and that the plethora of activities available to AJM in Seattle were 

comparable in price to the activities available to her in Texas. RP 413 at 

1-13; Exhibit 159. 

In the end, the trial court entered cursory findings that evidenced 

little consideration of the factors and relied heavily on the presumption 

that Angelika's relocation would be permitted. CP 535-41. It then 

summarily adopted Angelika's plan. CP 539, 542. It denied Byron's 

motion for stay. CP 698. His motion for stay to the Court of Appeals was 

similarly denied. 

After briefing and oral argument in this case was completed, 

Division One issued its opinion in Larson v. City of Bellevue, a civil case, 

and then conclusorily held, without additional briefing or opportunity to 

be heard, that the same rule regarding presumptions applied in this case. 
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Its reasoning relied heavily on the presumption that a "fit parent acts in the 

best interests of her child"1 without acknowledging that where both 

parents are fit, they both are equally entitled to that presumption. In so 

doing, the court derogated from its own historic law and now conflicts 

with the law set forth by Division Two. The application of the 

presumption announced by Division One violates Byron's right of trial 

before a judge under Articles 1 and 4 of the Washington Constitution, as 

well as his right of Due Process under the 14th Amendment. The 

presumption adopted by Division One has the effect of encouraging 

relocation by allowing one parent to truncate parenting disputes in the 

dissolution of marriage actions by simply moving away. It leaves the 

children of Washington State unnecessarily vulnerable to the additional 

loss of a parent, after they have already experienced the loss of an intact 

family upon divorce. This petition follows. 

V. ARGUMENT 

1. Imposing Presumption before Final Parenting Plan 

Entered in a Dissolution of Marriage Action Violates Right of Due 

Process. RCW 26.09.184 and .187 mandate the careful consideration of the 

best interests of the child when determining a fmal parenting plan upon 

dissolution of marriage. These statutes place greatest weight on the relative 

relationship of child with each parent, not day to day childcare. RCW. 26.09. 
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187. See also, In reMarriage of Kovacs, 121 Wn.2d 795, 809, 854 P.2d 629 

(1993) (Primary residential parent given no preference when forming a fmal 

parenting plan). They are consistent with the legislative policy articulated in 

RCW 26.09.002 of the fimdamental importance of the parent-child 

relationship to the welfare of the child. They also reflect the fimdamental 

liberty interest parents have in the care, custody, and management of their 

child. Santosky v. Kramer, 455 U.S. 745, 753, 102 S.Ct. 1388 (1982) 

(Termination of parental rights requires clear, cogent and convincing 

evidence). That right does not erode simply because one parent has provided 

a greater proportion of the day to day care of the child. See RCW 

26.09.187(3)(a) and (3)(a)(i), (iii). Regardless of status as a non-primary 

care parent, that parent continues to retain a vital interest in preventing the 

destruction of a relationship with his or her child. See Santosky, 455 U.S. at 

758. 

This fimdamental right has been interpreted to mean that parents 

must have full access to the courts with a meaningful opportunity to be 

heard. Bay v. Jensen 147 Wn. App. 641, 656, 196 P.3d 753 (2008) 

(Restricting father's right to enforce parenting plan until court ordered sums 

paid violated right of due process.). The Wyoming Supreme Court has held 

that access to courts is insufficient where issues are decided by a judge in an 

unreported hearing. Matter of SAJ, 942 P.2d 407, 409-10 (Wyo.1997). In 

SAJ, Wyoming Supreme Court explained: 
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One of the basic elements of due process is the right of each 
party to be apprised of all the evidence upon which an issue 
is to be decided, with the right to examine, explain or rebut 
such evidence. And, the right to hear and controvert all 
evidence upon which a factual adjudication is to be made 
includes the right to hear and cross-examine witnesses. 

Matter ofSAJ, 942 P.2d at 409-10 (Wyo.1997). [emphasis added]. 

In this case, the parties were involved in a dissolution of marriage 

action where no final parenting plan had been decided under RCW 

26.09.184, .187. A hearing for temporary parenting plan was held in which 

the goal was to enter a temporary plan that causes the least disruption to a 

child's stability while the action is pending? RCW 26.09.194. A court 

commissioner entered a plan based upon affidavits limited in page number 

and argument of counsel limited to 5 minutes per side. KCLFLR 6( e )(f). It 

gave temporary primary care to Angelika and ordered an evaluation by Dr. 

Wendy Hutchins-Cook to evaluate, inter alia, the parties' competing 

parenting allegations. 

At trial, the court should have disregarded the temporary plan and 

applied RCW 26.09.187 to independently determine the primary parent, if 

any. Thereafter, it could have determined the relocation issue. Instead, the 

court relied on RCW 26.09.405, 520 and summarily adopted the temporary 

2 A court may not use a temporary parenting plan as a basis from which to adopt a final 
parenting plan. In reMarriage of Kovacs, 121 Wn.2d 795, 809, 854 P.2d 629 
(1993)(Primary residential parent given no preference when forming a final parenting 
plan). 
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parenting plan as conclusively establishing Angelika as the pnmary 

residential parent entitled to the presumption of relocation. Thereafter, it 

relied on the presumption to grant the relocation. 

Byron had no notice that the temporary order of a commissioner 

would effectively become the final determination of who would be the 

primary residential parent of their child. He had no meaningful opportunity 

to be heard on a right as fundamentally important as parenting. The trial 

court's reliance on a temporary order-- based upon incomplete evidence, no 

live testimony, and no opportunity for cross examination -- that Angelika 

was the primary residential parent entitled to the presumption in favor of 

relocation, violated Byron's right of access to a judge under Article 1, §3 and 

Article 4, §23 of the Washington Constitution, and his right of due process 

under the 14th Amendment. The judgment should be reversed. 

2. Presumption as Applied by Division One Violates Equal 

Protection Clause. The equal protection clause under the state and federal 

constitutions guarantee that people similarly situated under the law will 

receive similar treatment from the State. Article 1, §3 Washington 

Constitution; State v. Schaaf, 109 Wn.2d 1, 17, 743 P.2d 240 (1987). To 

establish an equal protection violation, a party must first show that the 

unequal treatment is directed towards two similarly situated people. Cosro, 

Inc., v. Liquor Control Bd 107 Wn.2d 754, 760,733 P.2d 539 (1987). 

In this case, both Byron and Angelika are parents with equal 
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ftmdamental rights to the care, custody and control of their child. In a 

dissolution of marriage proceeding, a trial court must use the "best interests" 

standard when making an initial primary residential placement. In re 

Marriage of Pape, 139 Wn.2d 694, 715, 989 P.2d 1120 (1999), citing RCW 

26.09.187(3). It is only in a modification action, that a court presumes the 

best interests of the child require the primary placement remain intact. Pape, 

139 Wn.2d at 715. RCW 26.09.260(1). 

Yet Division One not only applied the presumption in the context of 

a dissolution of marriage action, it also reasoned that a non-primary 

residential parent bears both the burden of production and the burden of 

persuasion in a relocation action because "a fit parent is preswned to act in 

the best interests of her child." McNaught, at 3. This rule was derived from a 

case involving a parent and non-parent. See, In re Parentage ofC.A.MA., 54 

Wn.2d 52, 62, 109 P.3d 405 (2005). By contrast, this case involves two 

parents with equal rights under the law. That Division One would apply this 

presumption only to Angelika and not presume that Byron, as a fit parent, is 

also acting in the best interests of his child belies its bias and constitutes 

unequal treatment of two similarly situated parties. The presumption should 

not have applied before an initial parenting plan was determined under RCW 

26.09.187. Thereafter, the presumption should have imposed a burden of 

production only, because both fit parents are preswned to act in the best 

interests of their children. 
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3. Divisions Conflict in Applying Presumptions in Context of 

Parenting. The application of presumptions under Washington law is not 

clear and in the context of parenting, the Divisions disagree about how they 

are to be applied. In In re Estate of Langeland, Division One stated: 

This lack of clarity exists, at least in part, because 
Washington cases apply the Thayer theory to some, but 
not all, presumptions and provide no general rule about 
when it applies. Other cases identify presumptions that 
shift the burden of proof. To further complicate the 
problem, the quantum of evidence required to overcome a 
burden-shifting presumption varies, and Washington 
cases do not provide any general guidelines or standards. 
As a result, "the subject of presumptions is one of 
impossible difficulty for lawyers, and trial judges as 
well." 

In re Estate of Langeland, 177 Wn. App. 315, 321, 312 P.3d 657 (2013), 

citing 5 Tegland, § 301.14, at 238. 

Historically, Division One was consistent m its application of 

presumptions in the context of family law. In Bank of Washington v. Hilltop 

Shakemill, Inc., the court first underscored that a presumption is not 

evidence, but that rather, the purpose of a presumption is to establish which 

party has the burden of first producing evidence. Hilltop Shakemill, Inc., 26 

Wn. App. 943, 946, 948, 614 P.2d 1319 (1980). (Debtor rebutted 

presumption that debt was community in character). Once the opposing party 

has produced evidence to overcome the presumption, the trial court must 

then discard the presumption, evaluate the evidence presented by both 
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parties, and reach its conclusion. Hilltop Shakemill, Inc., 26 Wn. App. at 

948. Division One applied this burden-shifting presumption in the context of 

community property law, a presumption that must be rebutted with clear, 

cogent, and convincing evidence. In reMarriage ofChumbley, 150 Wn.2d 1, 

5, 74 P.3d 129 (2003). 

The treatment of the presumption by Division One in Hilltop 

Shakemill, is consistent with how it has been applied by Division Two in the 

context of parenting. In In re Welfare ofC.B., Division Two held that where 

a parent's Constitutional rights are at issue, a statutory presumption requires 

a parent to assume the burden of production, but not the heavier burden of 

persuasion. In re Welfare of C.B., 134 Wn. App. 942, 955, 43 P.3d 846 

(2006) (State bears burden of persuasion in termination proceedings). 

Until now, there has been no guidance in applying the presumption 

contained in the Child Relocation Act. RCW 26.09.520. This is particularly 

so in the context of a dissolution of marriage action, where no final parenting 

plan has yet been entered under RCW 26.09.184, .187. Under the RCW 

26.09.520, a court presumes in the context of modification that the intended 

relocation of a child by a primary residential parent will be permitted. That is 

consistent with the reasoning of this Court in Pape, that the initial 

determination of the best interests of the children has already been made. 

Pape, 139 Wn.2d at 715. 

But while all presumptions are rebuttable, the Legislature 
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emphasized it by expressly characterizing the preswnption as "rebuttable." 

RCW 26.09.520. Thus, the primary residential parent enjoys the preswnption 

that the best interests of the child are served by remaining with that parent. 

This preswnption imposes on the objecting parent the burden to demonstrate 

that the harm to the child outweighs the benefit of relocation to the child and 

the relocating parent. In re Marriage of Horner, 151 Wn.2d 884, 895, 93 

P.3d 124 (2004); RCW 26.09.520. That showing is made by a 

preponderance of the evidence. In reMarriage ofWehr, 165 Wn. App. 610, 

613, 267 P.3d 1045 (2011) (Parent successfully rebutted preswnption of 

relocation). 

But once a parent has produced the requisite evidence, the function 

of the preswnption has been satisfied and should be discarded, consistent 

with the "fundamental importance of the parent-child relationship" as 

expressed in RCW 26.09.002 and as Constitutionally mandated to ensure 

equal treatment of parents under the law. This is also consistent with the 

historical application of preswnptions in the context of family law in both 

Division One and Division Two. 

But that is not what Division One held. Instead, after this case had 

been fully briefed and the court had heard oral argwnent, it decided Larson 

v. Bellevue, involving the application of a preswnption in a civil case. Larson 

v. City of Bellevue, -- P .3d -- (20 15 WL 4204116). Without requesting any 

additional briefmg or argwnent in this case, it then conclusorily adopted the 
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same rules of presumption to this case. In Larson v. City of Bellevue, Division 

One held that, based upon its review of legislative policy, the city retained 

both the burden of production and the burden of persuasion to show that the 

occupational disease suffered by Larson was not attributable to his work as a 

firefighter. Larson, -- P .3d at 7. 

The court, with little analysis, then summarily held in this case, that 

in the context of a dissolution of marriage proceeding, where no final 

parenting plan has yet been considered or entered, an objecting parent retains 

both the burden of production and the burden of persuasion to show that the 

detriment of a relocation outweighs the benefit to the child and relocating 

party. In so doing, it engaged in no meaningful analysis of its deviation from 

precedent or the Constitutional implications involving both parents. 

McNaught, at 3. 

Instead, it avoided the issue by characterizing Byron's argument as 

"mechanical" and relying on the inapposite presumption that "a fit parent is 

presumed to act in the best interests of her child," [emphasis added]. 

McNaught, at 3. But this quoted presumption arises from cases involving a 

parent and non-parent. See, In re Parentage of C.A.MA., 54 Wn.2d 52, 62, 

109 PJd 405 (2005). In this case, both parents are fit parents and both are 

therefore presumed to be acting in the best interests of their child. 

In this case, Division One applied the presumption in the context of a 

dissolution of marriage, not modification action. But then, it went further. 
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Instead of interpreting the presumption that would preserve a balanced 

approach to the issue, it put its thumb on the scale of the relocating parent to 

accord greater preference than the statutory scheme envisions. This is 

contrary to legislative intent. Division One failed to appreciate that a rule 

appropriate in a civil context involving parties of unequal footing, does not 

apply in the context of family law, where the Constitutional rights of both 

parents are equal and the best interests of the child is squarely before the 

court. In effect, the court's decision converted the presumption under RCW 

26.09.520 into conclusive evidence that is virtually unrebuttable. 

The effect is well illustrated by the facts of this case. The relocation 

presumption operated to allow the relocation where a) the parties' two year 

old child would essentially lose her father if relocated (RP 392 at 18); b) the 

mother wanted to move because she subjectively considered the father to be 

harassing; and c) the mother would consider no other less expensive place in 

Washington to live other than on Mercer Island. Her employment would not 

change. Byron could not also relocate because he was required to support 

her based upon his Seattle income. If a parent can relocate for these reasons, 

with these consequences, there are few, if any relocations a trial court could 

restrain. 

4. Division One Extends Law to Detriment of Washington 

Citizens. In In re Marriage of Pape, the seminal case from which the 

relocation statute was codified, this Court addressed plainly the thorniness of 
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the relocation issue. It acknowledged that the interests of a primary 

residential parent in moving are pitted a) against those parents who will be 

left behind, as well as b) potentially the interests of the child, which may 

or may not conflict with the interests of one or both parents. Pape, 139 

Wn.2d at 706, citing Tropea. 87 N.Y.2d at 736, 642 N.Y.S.2d 575, 665 

N.E.2d 145; Ireland v. Ireland, 246 Conn. 413, 421, 717 A.2d 676 (1998). 

This Court also recognized in the context of relocation, there are times 

when one parent's proffered move is really "a pretext for minimizing the 

child's contact with the parent, who will be left behind." Pape, 139 Wn.2d 

694, 717, 989 P.2d 1120 (1999). 

In addressing how to resolve the issue, this Court relied both on 

Washington's statutory scheme as well as the prevailing social science of the 

day. Pape, 139 Wn.2d at 708-09. It stated that the controversy over its 

evolving decisions regarding relocations constituted: 

a "serious gap" between popular perceptions as to what is 
in a child's best interests and a growing body of social 
science literature that has identified the child's relationship 
with his or her primary caretaker as the single most 
important factor affecting the child's welfare, when the 
child's parents do not live together. 

Pape, 139 Wn.2d at 708. This Court went on to harmonize this science with 

RCW 26.09.260, which emphasizes "custodial continuity" in the context of 

modification actions, after the best interests of a child have already been 

determined in a divorce. Pape, 139 Wn.2d at 709. 

16 



Ultimately, this Court in Pape, articulated a rule that addressed both 

a relocating parent's potential for self-interest as against the prevailing 

wisdom of the day that children do best when they remain with their primary 

residential parent. Specifically, this Court held, inter alia, that a parent 

proposing to relocate must show a bona fide reason for the move, such as a 

change in employment or educational opportunity. Pape, 139 Wn.2d at 716. 

To restrict the move, the objecting parent must show that the reason is not 

bona fide and further that, consistent with the conclusions of social science 

that staying with the primary parent would ensure the wellbeing of the child, 

the relocation would cause detriment to the child beyond the infrequent 

contact with the non-relocating parent. Pape, 139 Wn.2d at 717. 

The holding of Pape was largely codified in what is now the Child 

Relocation Act. RCW 26.09.405 et. seq. Inherent in the CRA is the 

presumption that a child's relocation with the primary parent will serve that 

child's best interests. RCW 26.09.520. But in the intervening 16 years since 

the decision was announced and a full 20+ years since the social research 

upon which the decision was based was published, new research has shown 

the social findings to be simplistic and detrimental when applied as a bright 

line rule. Specifically, much of the underlying data upon which the research 

was based centered on a relatively small number of middle-class, white 

families, already seeking psychological therapy, where no inquiry was made 

about families of different ethnicities or socio-economic status. A Study of 
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Post-Separation/Divorce Parental Relocation, Department of Justice, 

Canada (2015), p. 4. 

Most researchers today now accept that post-separation relocation is 

a "risk factor" for children and that on certain measures, children, who 

relocate after separation have more difficulties than children, who do not. 

Post-Separation/Divorce Parental Relocation, at 12. Most mental health 

professionals do not advocate a legal presumption, but rather consideration 

on a case by case weighing of risks and benefits. Post-Separation/Divorce 

Parental Relocation, at 13, citing, (Austin, 2008; Kelly & Lamb, 2003; 

Kelly, 2007; Stahl, 2006; Waldron 2005). In response, the majority trend in 

American courts is to move towards a best interests of the child standard 

with no presumptions. A Move in the Right Direction? Best Interests of the 

Child Emerging as the Standard for Relocation Cases, Linda D. Elrod, p. 29. 

Parental relocation is one of the knottiest and most disturbing 

problems in family law. Pape, 139 Wn.2d at 706. According to a study 

commissioned in Australia, approximately 6 percent of family law cases 

require a judicial disposition. A study of Post-Separation/Divorce Parental 

Relocation, Department of Justice, Canada, p. 3 (2015), citing, Parkinson 

& Cashmore, 2009. But when the issue of relocation arises, the percentage 

jumps to a full 59% of cases that must be decided by a court. Post

Separation/Divorce Parental Relocation, p. 3. In New Zealand, 51 percent 

of relocation cases are litigated (Taylor et al., 2010). In Washington, our 

18 



courts have recognized that extended litigation is harmful to children. In 

re Marriage of Jannot, 149 Wn.2d 123, 127, 65 P.3d 664 (2003). Our 

rules of law should promote the settlement of issues between parents; they 

should not intensify them. 

The rule announced by Division One leaves it unlikely that a non

relocating parent can successfully restrain a move. The unintended effects 

are that all parenting disputes will now be converted into potential relocation 

cases. Every parent, facing loss of his or her child in a potential future 

relocation, will fight for initial 50/50 care to avoid this presumption in the 

future. Or, a parent wanting to ensure the right to move, will refuse to 

settle for anything less than primary care in order to enjoy the presumption 

in the future. Where before, settlement of parenting issues was the norm, 

now, virtually every case will be a potential relocation case, with the 

increased litigation that attends the issue. Those litigants with means will 

have counsel. For those who cannot afford the cost of attorneys and 

experts, trial courts will be besieged with pro se parents. 

The antiquity of the social science underlying Division One's 

application of the presumption is illuminated when considered in the context 

of currently recognized family structures. No longer are we a society where 

we recognize family as a mother with a father as an also-ran. Nuclear 

families with two mothers or two fathers are also recognized. Both parents, 

regardless of gender, are essential components of a child's development, in 

19 



the context of emotional adjustment, attachments, behavioral and intellectual 

functioning. The simplistic view that ''happy mother equals happy child" 

puts children unn«.essarily at risk and does a great harm to the families of 

Washington. The impact of the rule announced by Division One is that 

litigation involving parenting plans will increase dramatically and the 

consequences of such divisive litigation will be borne by olU' most 

vulnerable citizens: OlU' children and olU' parents of limited economic means. 

5. CONCLUSION 

This case should be reversed and remanded for proceedings 

consistent with the Court's opinion. The presumption in RCW 26.09.520 

should not apply before an initial final parenting plan determining the 

primary residential status of a parent bas been entered based upon 

consideration of the factors under RCW 26.09.187. Thereafter, the 

presumption should be applied to require the objecting party to bear the 

burden of production. Once that burden bas been met, the trial court 

should discard the presumption consistent with the social policy embodied 

in RCW 26.09.002 and the equal Constitutional rights of both parents. A 

trial court should then consider the evidence with the paramount concern 

being the best interests of the child. 

RESPECTFULLY SUBMITTED this ~y of September 2015. 
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2015 WL 4885752 
Only the Westlaw citation is currently available. 

Synopsis 

Court of Appeals of Washington, 
Division 1. 

In the Matter of the MARRIAGE OF 

Angelika McNAUGHT, Respondent, 

and 

Byron McNaught, Appellant. 

No. 72343-0-I. Aug. 17, 2015. 

Background: Mother, who had filed petition for dissolution 

of marriage, sought permission to relocate out of state with 

child. The Superior Court, King County, Richard D. Eadie, 

J., allowed mother and child to relocate out of state. Father 

appealed. 

Holdings: The Court of Appeals, Leach, J ., held that: 

ill Child Relocation Act did not result in a shifting of the 

burden of persuasion to parent seeking to move with child 

when presumption that a fit parent acts in his or her child's 

best interest is rebutted; 

121 evidence supported order allowing mother to relocate out 

of state; 

ill parenting time order, which provided that father could 

not designate other caretakers during his residential parenting 

time, was an abuse of discretion; and 

I.±l order awarding mother a portion of her reasonable 

attorney fees and costs in amount of $15,000 was not an abuse 

of discretion. 

Affirmed in part, reversed in part, and remanded. 

West Headnotes (20) 

[ 1] Constitutional Law 
~ Parent and Child Relationship 

[2] 

[3] 

[4] 

[5] 

Parental rights constitute a protected, 

fundamentalli berty interest under the Fourteenth 

Amendment to the United States Constitution. 

U.S.C.A. Const.Amend. 14. 

Ca!i_~s th?t cite this headnote 

Child Custody 
~ Joint Custody 

The Court of Appeals reviews a trial court's 

parenting plan decision for an abuse of 

discretion. 

Ca$..~.~ that cite this l}~adnote 

Child Custody 
<iim Joint Custody 

A court's parenting plan decision is manifestly 

unreasonable if it is outside the range of 

acceptable choices, given the facts and the 

applicable legal standard; it is based on untenable 
grounds if the factual findings are unsupported 

by the record; it is based on untenable reasons 

if it is based on an incorrect standard or the 

facts do not meet the requirements of the correct 

standard. 

Cases that cite this headnote 

Child Custody 
.v- Removal from Jurisdiction 

If a person entitled to residential time or 

visitation objects to a child's relocation, the 

person seeking to move the child may not 

relocate the child without court approval. West's. 

RCWA 26.09.480(2). 

Cases that cite this headnote 

Child Custody 
.v- R~rnoval frQIJI Jurisdiction 

Upon a proper objection, a trial court must 

conduct a fact-finding hearing on the proposed 

move out of state with a child. West's RCWA 

26.09.520. 

Cases that cite this headnote 



[6] Child Custody 
~ Removal from Jurisdiction 

Child Custody 
~ Burden of Proof 

Child Relocation Act did not result in a shifting 

of burden of persuasion to parent seeking to 

move with child when presumption that a fit 

parent acts in his or her child's best interest 

is rebutted; rather, the Act imposes burdens of 

persuasion and production on parent opposing 

relocation. West's RCWA 26.09.520. 

Cases that cite this headnote 

[71 Statutes 

[8] 

[9] 

Q= Presumptions. Inferences, and Burden of 

Pn:x1f 

Courts interpret statutory presumptions to give 

them the force intended by the legislature. 

Cases that cite this headnote 

Child Custody 
~ Removal from Jurisdiction 

A trial court must consider all 11 statutory factors 

in child relocation matters to determine if a 

detrimental effect outweighs the benefits to both 

the child and the parent wishing to relocate. 

West's RCWA 26.09.520. 

Cases that cite this headnote 

Child Custody 
Q= Removal from Jurisdiction 

Each statutory child relocation factor has 

equal importance, and they are not weighted 

or listed in any order but rather provide a 

balancing test between the competing interests 

and circumstances that exist when a parent 

wishes to relocate. West's RCWA 26.09.520. 

Cases that cite this headnote 

[10] Child Custody 
~ Removal from Jurisdiction 

Child Custody 

~ Decision and Findings by Court 

Trial court must enter specific findings on each 

statutory child relocation factor, or parties must 

have presented substantial evidence on each 

factor with trial court making findings and oral 

articulations that reflect its consideration of each. 

West's RCWA 26.09,520. 

Cases that cite this headnote 

[ 11] Child Custody 
Iii- Removal from Jurisdiction 

A trial court abuses it discretion when it fails to 
consider each statutory child relocation factor. 

West's RCWA 26.09.520. 

Cases that cite this headnote 

[12] Child Custody 
~ Removal from Jurisdiction 

Evidence supported order allowing mother to 

relocate out of state with child; mother had no 

family in state and wanted to move to Texas to 
be closer to family, mother originally indicated 

that she would not move out of state as her 

parents were planning to move to state, but when 

her parents' plans fell through, she decided to 

relocate to Texas, mother had friends in Texas 

she visited regularly, housing costs were less in 

Texas, and mother would be able to purchase a 

home in Texas but could not purchase one in 

state. West's RCWA.. 26.09.520. 

Cases that cite this headnote 

[13] Child Custody 
~ Physical Custody Arrangements 

A trial court has broad discretion to structure a 

parenting plan, guided by the provisions of the 

applicable statutes. 

Ca~_~s that cite this beadnote 

[141 Child Custody 
Iii- Conditions 

Parenting time order, which provided that 

father could not designate other caretakers 



during his residential parenting time, was an 

abuse of discretion; father was found to be a 

competent person to care for child, and thus, 

his designation of time to his relatives was a 

normal right of parental decision making, and 

no evidence supported the limitation. West's 
RCWA 26.09.191(3)(a)-(f). 

Cases that cite this headnote 

[IS] Child Custody 

IF Right to Control Child in General 

Ordinary parental decision-making rights 

include designating family members to care for 

one's child. 

Cases that cite this headnote 

[16] Child Custody 

~ Notice to Custodial Parent 

Trial court abused its discretion when it required 

father, in parenting time order, to provide a 45-

day notice to mother for his monthly visits, a 

60--day notice after child began school, and an 

eight-month notice for winter break travel plans; 

mother testified that 30 days was reasonable 

notice, and no evidence supported court's notice 
requirements. 

Cases that cite this headnote 

[17] Child Custody 

~Holidays 

The trial court's parenting plan order that limited 

father's holiday visits in Texas to the day of 

the holiday between the hours of 10 a.m. and 

8 p.m. was not an abuse of discretion; father 

could schedule his residential time in Texas to 

include major holidays, and the limitation for 

special occasions allowed both mother and father 

to celebrate with child without disrupting child's 
schedule. 

Cases that cite this headnote 

[18] Child Custody 

~ Physical Custodv Arrangements 

The trial court's parenting time order that limited 

father's video chat time with child to one or two 

times per week was not an abuse of discretion; 

the order provided father with semiregular 

contact with child, and avoided burdening 

mother with scheduling more frequent contact 

while providing childcare and implementing 

schedules. 

Cases that cite this headnote 

[19] Child Custody 
~ Transporting and Transferring Child 

Trial court's order providing for a proportional 

division of the costs of airfare for visitation in 

Texas alone was not an abuse of discretion, even 

though, as argued by father, the order left father 

responsible for additional expenses associated 

with his trips such as room and board and car 
rental; father had a brother living in Texas, and 

he had a sister who lived with a boyfriend in a 

town close to where mother was relocating with 

child. West's RCWA 26.19.080(3). 

Cases that cite this beadnote 

[201 Child Custody 

IF Attorney Fees 

Order awarding mother a portion of her 

reasonable attorney fees and costs in amount 
of $15,000 was not an abuse of discretion, in 

dissolution of marriage proceeding in which 
mother sought to relocate with child out of state; 

father had an annual salary of $140,000 per year, 

mother had an annual salary of $40,000 per year, 

mother had already spent $30,000 of her savings 

on attorney fees, father testified that his income 

would grow by as much as $4,000 per month that 

year, and father only had to provide maintenance 
for 36 months. We_s._t's RCWA 26.09.140. 

Cases that cite this headnote 

Appeal from King County Superior Court; Hon. Richard D. 

Eadie,J. 
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PUBLISHED OPINION 

IJ:·::A CH, J. 

*1 ,- 1 Byron McNaught appeals the trial court's relocation 

order allowing Angelika McNaught and their daughter, 

AJ.M., to move to Texas. He challenges the trial court's 

application of the relocation presumption, the trial court's 

evaluation of the statutory relocation factors, and the 

sufficiency of the evidence to support the trial court's 

relocation decision. Additionally, he makes legal challenges 

to certain parenting plan provisions. Finally, he challenges the 

trial court's award of attorney fees to Angelika and asks this 

court not to award her fees on appeal. 

,- 2 Because the relocation presumption reflects a legislative 

policy decision and Washington case law requires a quantum 

of proof to rebut it, this presumption shifts the burdens 

of production and persuasion to the parent opposing the 

relocation. The trial court correctly applied the presumption. 

,- 3 The record includes evidence addressing each relevant 

relocation factor, and the trial court's findings reflect its 

consideration of each factor. Substantial evidence supports 

these findings and the trial court's relocation decision. But 

the evidence does not support the parenting plan notice 

provisions. And, because a parent may delegate its residential 

time to family members absent any indication of harm to a 

child, the trial court abused its discretion by denying Byron 

this discretion. Byron's other challenges to the parenting 

plan lack merit. Because Byron earns significantly more than 

Angelika, we conclude that the trial court did not abuse its 
discretion when it awarded Angelika attorney fees. We affirm 

in part, reverse in part, deny fees to both parties, and remand 

for further proceedings consistent with this opinion. 

FACTS 

,- 4 Angelika and Byron McNaught met in Texas and married 

there in 2004. In 2010, they moved to Seattle, so Byron 

could take a job. Angelika began a web design position, 

allowing her to work from their home on Mercer Island. They 

had a child, A.J.M., in February 2012. As an infant, A.J.M. 

woke up four or five times per night, leaving both parents, 

especially Angelika, sleep deprived. Byron's parents moved 

from Florida to Mercer Island, and Byron's mother, Laurel 

McNaught, provided childcare to AJ.M. AJ.M. and Byron's 

parents became close. But in the months after AJ .M.'s birth, 

Byron and Angelika's marriage began to have difficulties. 

Angelika criticized Byron for the social time he spent with 

coworkers and pursuing hobbies and believed that the time 

he spent away from home indicated that he did not want to 

parent. 

,- 5 In June 2013, Angelika and Byron separated. Angelika 

petitioned for dissolution of marriage. 

,- 6 On July 12, 2013, Angelika filed a motion for 

temporary orders allowing her to relocate AJ .M. to Texas, 

where her family lives. The trial court denied her request. 

It also appointed Dr. Wendy Hutchins-Cook to make 

recommendations about a parenting plan and the relocation 

issue. The trial court ordered that A.J.M.'s childcare by 

Laurel McNaught continue but provided Angelika the option 

for Laurel McNaught to provide care in Byron's home. By 

January 2014, Angelika had gradually reduced and then 

eliminated Laurel's care of A.J .M. 

*2 ,- 7 Between January and April 2014, Dr. Hutchins-Cook 

performed psychological testing, observed A.J.M. with each 

parent, and conducted interviews with the parents and third 

parties. She issued her report on April 21, 2014. Angelika 

reported to Dr. Hutchins-Cook that she did not plan to 

relocate, though she wanted to be near her family, because 

the trial court had required that she remain in Washington. 

She said that she had come to realize it was better for A.J.M. 

to be around her father more and said that she would stay, 

reporting that her parents closed their restaurant and hoped to 

buy property in Washington. Angelika's mother temporarily 
stayed with her and helped with A.J.M. 

,- 8 Dr. Hutchins-Cook concluded that AJ.M. is more 

reactive and sensitive than other children and fares better with 

gradual rather than dramatic changes. Dr. Hutchins-Cook 

found A.J.M. to be well bonded with each parent, finding 

no concerns with either parent's ability to fulfill parenting 

functions. She found that Angelika had provided a majority 



of A.J.M.'s care. She also found A .J.M. to be attached to 

Byron's parents and Angelika's mother. Dr. Hutchins-Cook 

recommended a residential schedule that gradually reached a 

week-on, week-off schedule by the time AJ.M. turned five. 

'9 Dr. Hutchins-Cook did not evaluate the issue of relocation 

because at the time of evaluation, Angelika did not plan 

to move. But she did find that AJ.M. had established 

relationships with relatives in Texas. Before trial, Angelika 

filed a second notice of intended relocation. Her parents were 

not able to move to Washington permanently. She stated in 

her notice that her move would depend on the trial court's 

decision. 

' 10 At trial, Angelika, Byron, Dr. Hutchins-Cook, and 

other witnesses who knew the parents and AJ.M. testified to 

AJ .M.'s relationship with her parents. Though Dr. Hutchins

Cook did not evaluate the issue of relocation, she did testify 

about relocation issues. 

' 11 The trial court allowed the requested relocation and 

adopted a parenting plan. The trial court denied Byron's 

motion for stay. After Byron appealed, this court denied a 

second motion for stay. 

STANDARD OF REVIEW 

ill ill Ql ' 12 Parental rights constitute 
protected, fundamental liberty interest under the Fourteenth 

Amendment to the United States Constitution.l This court 

reviews a trial court's parenting plan decision for an abuse of 

discretion. 2 A trial court abuses its discretion when it makes 

a manifestly unreasonable decision or bases its decision on 

untenable grounds or untenable reasons. J. 

"A court's decision is manifestly unreasonable if it is 

outside the range of acceptable choices, given the facts 

and the applicable legal standard; it is based on untenable 

grounds if the factual findings are unsupported by the 

record; it is based on untenable reasons if it is based on an 

incorrect standard or the facts do not meet the requirements 

of the correct standard." [ [ :l 1 

ANALYSIS 

Relocation Presumption 

*3 [£ ' 13 The child relocation act (CRA), RCW 

26.09.405-.560, provides notice requirements and standards 

for changing the primary residence of a child who is the 

subject of a court order regarding residential time. s_ If a 

person entitled to residential time or visitation objects to a 

child's relocation, the person seeking to move the child may 

not relocate the child without court approval. fi 

[51 ~ ' 14 Upon a proper objection, a trial court must 

conduct a fact-finding hearing on the proposed move.1 RCW 

26.09.520 establishes a rebuttable presumption permitting the 

move: 

There is a rebuttable presumption that 

the intended relocation of the child 

will be permitted. A person entitled 

to object to the intended relocation of 

the child may rebut the presumption 

by demonstrating that the detrimental 

effect of the relocation outweighs the 

benefit of the change to the child and 

the relocating person. 

' 15 This presumption incorporates and gives substantial 

weight to the traditional presumption that a fit parent acts in 

his or her child's best interests, including when that parent 

relocates the child. 8 "The CRA shifts the analysis away 

a from only the best interests of the child to an analysis that 

focuses on both the child and the relocating person.'' 2 A 

person opposing the move must rebut the presumption by a 

preponderance of the evidence. 10 

' 16 Byron contends that this presumption has a limited 

purpose. It places on the opposing party the burden of 

producing sufficient evidence to overcome the presumption 

by a preponderance of the evidence. Once this occurs, the 

presumption disappears, and the court weighs the evidence 

without regard to the presumption. Implicit, but unstated, in 

Byron's argument is the view that rebuttal of the presumption 

in this manner shifts the burden of persuasion to the person 

requesting the move. We recently rejected a similar argument 

in the context of a different statutory presumption.ll 

' 17 In Larson v. City of Bellevue, ll we held that a 

statutory presumption that certain diseases contracted by 

firefighters were occupational diseases shifted the burdens 

of production and persuasion. Two factors present in both 



Larson and this case persuade us that RCW 26.09.520 

places both the burden of production and persuasion on 

the objecting person. First, this statute reflects a public 

policy decision made by the legislature favoring relocation. 

Second, Washington precedent requires a defined quantum 

of proof (preponderance) to rebut the presumption. Deciding 

if the evidence produced achieves the necessary level of 
persuasiveness requires an evaluation of witness credibility 

and the persuasiveness of all admitted evidence. Logically, 
this shifts to the objecting person the burden of persuading the 

court that detriment of the proposed relocation outweighs the 

benefit of the change to the child and relocating person.u 

' 18 Byron cites Bank of Washington v. Hilltop Shakemill, 

Inc., 14 to support his position. In Hilltop, this court 
held that the trial court must disregard a presumption of 

a community debt once the debtor presents evidence to 

overcome the presumption. 15 Byron argues that consistent 

with the provisions and policy of the CRA, the trial court 
should have applied the relocation presumption in the same 

way. He claims that retaining the presumption after the 
objecting person has rebutted it impermissibly elevates one 

parent's fundamental parenting right over that of the other 

parent. But this mechanical argument fails to address that the 

CRA's presumption of relocation " 'incorporates and gives 

substantial weight to the traditional presumption that a fit 

parent will act in the best interests of her child.' " 16 As 

Division Two of this court has concluded, the preponderance 
of the evidence standard of proof required to overcome 

the presumption adequately protects the interests of both 

parents. 17 

*4 [1] ' 19 Courts interpret statutory presumptions to give 

them the force intended by the legislature. 18 The CRA's 11 

child relocation factors "serve as a balancing test between 

many important and competing interests and circumstances 

involved in relocation matters," while the presumption in 

favor of relocation operates to give particular importance 
to the interests and circumstances of the relocating parent, 

not only the best interests of the child.12 The significant 
yet surmountable hurdle the legislature established for the 

opposing party supports the view that the presumption does 
not disappear upon a party's production of evidence. If it 

disappeared as suggested, the presumption would do little 
to further the legislature's apparent purpose of generally 
favoring relocation. As we apply the presumption, it provides 

the standard the trial court uses at the conclusion of trial 

to resolve competing claims about relocation. This approach 

furthers the legislature's policy reflected in the presumption. 

' 20 RCW 26.09.520 shifts the burdens of persuasion and 
production to a party opposing relocation. The trial court did 

not err in its application of the statutory presumption. 

Court's Consideration of Child Relocation Factors 

I.Hl I.2l I.1ID llli '21 Byron next argues that the trial 
court failed to consider all 11 relocation factors in RCW 

26.09.520. A trial court must consider all11 statutory factors 
in child relocation matters to determine if a detrimental 

effect outweighs the benefits to both the child and the parent 

wishing to relocate. 20 Each factor has equal importance, 
and they are not weighted or listed in any order but rather 

provide a balancing test between the competing interests and 

circumstances that exist when a parent wishes to relocate. 21 

The trial court must enter specific findings on each factor, 

or parties must have presented substantial evidence on 
each factor with the trial court making findings and oral 

articulations that reflect its consideration of each. 22 A trial 

court abuses it discretion when it fails to consider each 

factor. 23 

' 22 The trial court heard testimony from both parents and 
from Dr. HutchinsCook about the 11 relocation factors. The 

trial court's findings of fact and conclusions of law stated 

that it had "considered the factors in RCW 26.09.520, and 

those factors favor the mother and her preferred relocation 
to Texas." Because the trial court did not enter specific 

findings on each factor, we must determine if the court 
heard substantial evidence on each factor and reflected its 

consideration of each in its findings and oral articulations. 

(1) The relative strength, nature, quality, extent of 

involvement, and stability of the child's relationship with 

each parent, siblings, and other significant persons in the 

child's life 

' 23 Dr. Hutchins-Cook testified that AJ.M. had strong 
bonds with both parents, as well as her paternal grandparents 
and maternal grandmother. She found AJ.M. equally 
attached to both parents. Dr. Hutchins-Cook also found that 
Angelika was very good at providing care to AJ.M. and did 
75-85 percent of the parenting. Byron testified at trial that 

he shared parenting responsibilities with Angelika and that 
both he and Angelika had a strong bond with A J .M. The 
trial court considered this factor when it found that A.J .M .' s 



relationship with Angelika and her family in Texas is at least 

as strong as the relationship A.J.M. has with Byron and his 

family. 

(2) Prior agreements of the parties 

*5 '24 Dr. Hutchins-Cook testified that during evaluation 

Angelika stated she would not relocate but also testified 

that the parties had made no agreement. 24 This factor is 

inapplicable. 

(3) Whether disrupting the contact between the child 

and the person with whom the child resides a majority 

of the time would be more detrimental to the child than 

disrupting contact between the child and the person 

objecting to the relocation 

' 25 Dr. Hutchins-Cook testified that at A.J.M.'s age, 
disrupting A.J .M.'s relationship with Angelika is more 

harmful than disrupting her relationship with Byron. Dr. 

Hutchins-Cook testified that relocation makes a significant 

impact on the quality of the relationship but is unlikely to 

break the attachment of a child to his or her parent. The trial 

court's finding that the strength of A .J.M.'s relationship to 

Angelika and her family in Texas is at least as strong as her 

relationship with Byron and his family reflects the court's 

consideration of this factor. 

(4) Whether either parent or a person entitled to 

residential time with the child is subject to limitations 

under RCW 26.09.191 

' 26 Because neither party alleged harm to A.J.M. under 
RCW 26.09.191, the court did not need to consider this factor. 

(5) The reasons of each person for seeking or opposing 

the relocation and the good faith of each of the parties in 

requesting or opposing the relocation 

' 27 Angelika testified that she wanted to be close to her 
family and move to a community where she could purchase 

a home. Byron testified about his close relationship with 

A.J.M. and his strong concern about her relocation. He 

thought Angelika may be trying to relocate A.J .M. away from 

him. During cross-examination, he challenged her assertion 

that Texas provides a cheaper cost of living and asserted 

in argument that she changed her position about moving to 

preclude Dr. Hutchins-Cook from evaluating the relocation 

issue. Angelika testified that at the time of evaluation, she 

believed she would not relocate because her parents sold their 

restaurant and were trying to buy a home in Seattle but later 

changed her mind when their plans failed. 

' 28 The trial court addressed Byron's reasons for opposing 
the relocation in its order denying his motion for stay when 

it acknowledged that relocation may be disruptive to his 

relationship with his daughter. But the trial court ultimately 

adopted Angelika's reasoning, referencing in its order the 

strong bond between A.J.M. and Angelika's family in Texas, 

as well as opportunities for A.J.M. and Angelika there. 

(6) The age, developmental stage, and needs of the child, 

and the likely impact the relocation or its prevention will 

have on the child's physical, educational, and emotional 

development, taking into consideration any special needs 

of the child 

'29 Dr. Hutchins-Cook testified that both parents understood 

A.J.M. to be a sensitive child but that she did not believe 

A.J.M. had special needs. She testified that if A.J.M. remains, 

A.J.M. has everything she needs, including both parents. 

She acknowledges that if A.J.M. moves, it would disrupt 

her relationship with her father. The trial court's statement 

in its order denying Byron's motion for stay that Angelika's 

establishment of a "home with permanence" provided A.J .M. 

"stability and security" reflects the court's consideration of 

this factor. 

(7) The quality of life, resources, and opportunities 

available to the child and to the relocating party in the 

cu"ent and proposed geographic locations 

*6 ' 30 Dr. Hutchins-Cook testified that she believed 
A.J.M. had everything available to her in the status quo but 

knew nothing about Angelika's financial or housing situation. 

Angelika testified that she could not afford to live on Mercer 

Island once her lease expired, about her ability to buy a home 

for her and AJ .M. in Texas, and her high quality of life there 

compared with the less desirable lifestyle she could afford in 

Seattle. The trial court stated that 

[AJ .M] can look forward to a substantially better housing 

by granting the motion to relocate. She can expect to enjoy 

the stability of residence that home ownership usually 
provides. The community to which Petitioner proposes to 

move is, by the evidence, rated highly in all categories, 

most particularly, in the quality of schooling to which she 

will have access. 



While Mercer Island, from which she will move, has high 

quality schools, she probably could not continue to reside 

there. 

(8) The availability of alUrnative a"angements to foster 

and continue the child's relationship with and access to 
the other parent 

' 31 Dr. Hutchins-Cook testified that she recommends 

Skype™ (Microsoft Corp. product providing video chat and 

voice calls from various electronic devices) or FaceTime™ 

(Apple Inc. product providing video chat and voice calls 

from various electronic devices) as a useful tool for AJ.M. 

to communicate with Byron. The trial court included Skype 

and FaceTime arrangements in its parenting plan. Its order 

denying Byron's motion for stay also indicated it considered 

this factor: 

No one questions that the father is 

dedicated to his child, and she to her 

father. To the extent that the relocation 

is disruptive to that relationship, he is 

in the better position to ameliorate the 

negative aspects of their separation, by 

his regular and consistent contact with 

her, than by denying the benefits to 

her of the relocation. He does have the 

resources, and apparently the intent, to 

continue to see his daughter in Texas, 

where he, too, has family and roots. 

(9) The alternatives to relocation and whether it is feasible 

and desirable for the other party to relocate also 

'32 Angelika testified that while she had always considered 

relocating, she had tried to stay in Seattle when her parents 

attempted to move to Seattle. Byron testified that he could not 

relocate to Texas due to logistical, financial, and professional 

constraints. The trial court's order reflects its consideration 

of this factor, finding that Angelika likely was unable to 

continue living on Mercer Island and would not be able to 

provide AJ.M. access to desirable resources. 

(10) The .financial impact and logistics of the relocation or 

its prevention 

'33 Angelika testified that Texas had cheaper housing prices 

and less expensive activities for AJ.M. In cross-examination, 

Byron challenged these assertions. The trial court stated in 

its order that Angelika probably could not continue living on 

Mercer Island, while in Texas AJ.M. could look forward to 

substantially better housing. 

(11) For a temporary order, the amount of time before a 

final decision can be made at trial 

*7 ' 34 This is not applicable to this court's analysis. 

' 35 The trial court wrote in conclusion, "Considering 

all the factors of RCW 26.09.520, the very substantial 

weight of the evidence supports granting Petitioner's motion." 

Thus, we conclude that the court's findings reflect that it 

properly considered each of the applicable factors under 

RCW 26.09.520. 

Abuse of Discretion 

' 36 Byron contends that he demonstrated harm under 

RCW 26.09 .520, reciting his evidence addressing each factor, 

while arguing that Angelika did not meet her burden. But 

as Angelika contends, Byron's argument asks this court to 

reexamine the evidence and reach a different conclusion than 

the trial court, misapprehending this court's role. We do not 

review credibility determinations or reweigh the evidence 

to determine if we should reach a different conclusion, as 

Byron's argument implies. 25 We review instead for abuse of 

discretion. 26 

[ill ' 37 Byron contends that the court should not have 

looked at Angelika's close relationship with her family. This 

ignores the trial court's obligation to consider her interests 

under RCW 26.09.520. 27 He further claims that Angelika 

waived the protections of .RCW 26.09.530 and that the trial 

court failed to consider that she would not relocate unless the 

court allowed AJ .M.'s relocation. But this is not a mandatory 

factor under RCW 26.09.520, and the court had discretion not 

to examine that issue. Byron further asserts the court erred 

as a matter of law when it considered Angelika's interest in 

buying a home. RCW 26.09.520 permits considering this as 

a potential benefit to a relocation. 

' 38 Sufficient evidence supports the court's relocation 
decision. Angelika testified that when she told Dr. Hutchins

Cook she would not relocate, she based this on the fact that 

her parents had moved to Seattle. It is important for her 

to be near her family. When her parents returned to Texas, 

she had no family in Seattle. She testified, "[l]t's hard to be 

away from them, especially right now." Angelika also has 



friends in Texas and goes back about every six months. And 

she felt she had no support from Byron's family. Angelika 

also testified that purchasing a home is important to her 

and she would be able to do so in Texas, where houses 

cost less than in Seattle. She testified that A.J.M. could 

participate in activities at less cost in Texas than in Seattle. 

In Seattle, Angelika could not save money. Angelika believes 

A.J.M. should relocate with her because she has provided 

a majority of the care and A.J.M. goes to her for comfort, 

guidance, love, and affection. Dr. Hutchins-Cook testified 

that a relocation does not break attachment between an infant 

or toddler and his or her long-distance parent, but the quality 

of the relationship is not as good as when a parent has 

regular, frequent contact. Dr. Hutchins-Cook testified that 

at A.J.M.'s age, greater harm would likely come to A.J.M. 

through disruption of her relationship with her mother than 

disruption of the relationship with her father. 

*8 '39 Thus, we conclude that because the evidence at trial 

and the trial court's findings reflect its consideration of all 

11 child relocation factors and because sufficient evidence 

supported the trial court's conclusion that upon consideration 

of those factors it should grant the relocation, the trial court 
did not abuse its discretion. 

Challenged Terms in Parenting Plan 

UJl ' 40 Byron challenges several terms of the parenting 
plan fashioned by the trial court, arguing that the trial court 

failed to support its findings of fact with substantial evidence, 

leading to improper parenting plan terms. But, as Angelika 

argues, a trial court need not support each term of a parenting 

plan with specific factual findings. Rather, a trial court has 

broad discretion to structure a parenting plan, guided by the 

provisions of the applicable statutes. 28 We look at each 

challenged term, reviewing for abuse of discretion. 

1141 '41 Byron first contends that the trial court abused 

its discretion when it ordered that Byron could not designate 
other caretakers. Angelika clarifies that the restriction does 

not limit Byron's ability to leave the child with others but 

simply limits his ability to allocate his entire time to another 

person. 

Ll.S.l '42 Ordinary parental decision-making rights include 

designating family members to care for one's child. 22 A 

trial court may impose restrictions on parental rights under 

ROW 26.09.191. But "[a] trial court abuses its discretion if 

it imposes a restriction that is not reasonably calculated to 

prevent ... a harm" "similar in severity to the harms posed 

by the 'factors' specifically listed in RCW 26.09.191(3)(a)-

ffi." 30 

' 43 The trial court found that "[t]his is father's time to be 
with the child; he cannot delegate the time to his family, 

other than when he is physically present in Texas, unless 

agreed upon between the parents." But, as Byron argues, 

in this case the trial court did not impose any restrictions 

under RCW 26.09.191. Byron analogizes to In reMarriage 

of Chandola, .ll a case decided after the trial court's decision 

in this case. There, the trial court imposed a restriction 

limiting the paternal grandparents' contact with the child to 20 

percent of the father's residential time to encourage the father 

to directly parent. 32 But the Washington Supreme Court 

held that absent findings of harm to the child under RCW 

26.09.191, those necessary to prevent mental, physical, or 

emotional harm to the child, the court abused its discretion .. U 

' 44 In In re Marriage of Magnusson, 34 this court affirmed 
a trial court's parenting plan that had a provision allowing 

a fisherman father to designate time to his parents during 
his absence. Angelika attempts to distinguish Maqnusson, 

arguing that in that case the father had regular residential time 

and required daycare, where here, if Byron does not go to 

Texas, then he is not entitled to the time at all. Angelika also 

argues that allowing Byron to delegate his residential time 

to a family member conflicts with the U.S. Supreme Court's 

decision in Troxel v. Granville, 35 protecting parental rights 

against those of third parties. 

*9 ' 45 We disagree with Angelika's understanding of 
Magnusson and Troxel. Byron does have regular residential 
time with A.J.M. should he choose to use it. And a court 

presumes that a fit parent acts in the best interests of his or 

her children. 36 Magnusson distinguishes Troxel as a case 

about the competing rights of parents and nonparents. Here, 

as in Maqnusson. where wishes conflict only between two 

parents, "[i]n the absence of a finding that spending time 

with ... relatives was against [a child's] best interests," a parent 

designating time to relatives "simply confirms a normal 

right of parental decision making." 37 Because no evidence 

supports the challenged limitation and because the trial court 

found Byron a competent parent who can take care of A.J.M. 

and make decisions on her behalf, we conclude that this 

limitation constitutes an abuse of discretion. 



[_JjJ ' 46 Byron contends that the trial court abused its 
discretion when it required him to provide a 45-day notice 

to Angelika for his monthly visits, a 60--day notice after 

A .J .M. begins school, and an 8-month notice for winter break 

travel plans. Angelika testified that 30 days is reasonable 

notice. Dr. Hutchins-Cook testified, however, that a 15-

to 30-day notice is reasonable but that a 60-day notice is 

unreasonable and too long. Because no evidence supports 

the trial court's notice requirements, the trial court abused its 

discretion imposing them. 

' 47 Byron next contends that the trial court abused its 
discretion when it concluded that until age 18 A.J.M. 

may not spend more than three to four days with Byron 

without interruption by Angelika. If true, his contention might 

have merit. But Byron has misinterpreted the trial court's 

residential schedule. 

'48 Before A.J .M. reaches school age, the trial court provided 
Byron a five-day monthly residential schedule. After A.J.M. 

reaches school age, the residential schedule provides him 

seven days per month, interrupted by an overnight with 

Angelika. But the schedule provides different terms for 
A.J.M.'s winter vacation, other school breaks, and summer 

vacation. The trial court divides A .J.M.'s winter holiday 

break in two parts and requires an interruption of Byron's 
time with A.J.M. only if Angelika travels to Washington 

with A.J.M. The trial court's parenting plan provides no 

interruptions when Byron has A.J .M. for her midwinter or 

spring breaks, when A.J.M. may visit Washington after she 

begins school. And the trial court imposed a progressive 

schedule for A.J.M.'s summer vacation. Until A.J.M. turns 

five and begins school, Byron may have her for up to 10 days 

and only when Angelika brings A.J.M. to Washington must 

there be a designated break in the middle. After A.J .M. turns 

five and begins school but before she turns seven, Byron may 

have herfor two weeks without interruption. And after A.J .M. 

turns seven, during her summer vacation Byron may have 

her for an uninterrupted four weeks. And Angelika admits in 

her appellate brief to this court that she "has no objection, 

3-4 years out, to not having the father's time with [A.J.M.] 

interrupted by the mid-period return to her" under the court's 

order. 

*10 ' 49 Because the trial court fashioned a schedule 
tailored to A.J .M.'s age that provides Byron significant time 

with his daughter in Washington, we conclude that the trial 

court did not abuse its discretion when fashioning the terms 

of the parenting plan's residential schedule. 

ll1l ' 50 Byron further contends that the trial court 

arbitrarily imposed a restriction in the parenting plan limiting 

Byron's holiday visits in Texas to the day of the holiday 

between the hours of 10:00 a.m. and 8:00 p.m. He argues 

that it serves no purpose other than to limit A.J.M.'s ability 

to see him. But Byron may schedule his residential time 

in Texas to include major holidays. And the trial court's 

schedule for other special occasions, though limited to one 

day, reflects the court's reasonable allocation of these days to 

both Angelika and Byron, so each can celebrate with A.J.M. 

without disrupting A.J .M.'s schedule. Thus, we conclude that 

the trial court did not abuse its discretion when limiting 

special occasions to a single day. 

U8J ' 51 Byron also contends that the trial court abused its 
discretion by arbitrarily limiting his video chat time with his 
daughter to one to two times per week when no evidence in 

the record supported that limitation. But because this provides 

him semiregular contact with A.J.M. and avoids burdening 

Angelika with scheduling more frequent contact while she 

provides childcare and implements schedules, we conclude 

that this is a reasonable parenting plan term and within the 

trial court's discretion. 

Split of Travel Expenses 

I.12l ' 52 Byron argues that the trial court abused its 

discretion when it ordered a proportional split of airfare alone, 

leaving Byron responsible for additional expenses associated 

with his trips to Texas, including room and board and car 

rental. RCW 26 .19.080(3) states that long-distance travel 

costs "to and from the parents for visitation ... shall be 

shared by the parents in the same proportion as the basic 

child support obligation." A trial court must apportion these 

costs. 38 

' 53 Angelika argues that the statute's plain language defines 

the proportional travel expense to include merely airfare and 

not the cost of living while with a child. An appellate court 

does not construe a statute's unambiguous language. 39 Here, 

RCW 26.19.080(3) explicitly requires allocation of travel 

expenses incurred "to and from" the location and not all costs 

associated with long-distance visitation. 

' 54 Additionally, a trial court has discretion to decide what 

travel expenses are necessary and reasonable. 40 In this case, 

evidence supports the trial court's conclusion that expenses 

above airfare were not necessary and reasonable. Byron 



testified that he has a brother living in Texas, though the 

brother planned to move to Seattle in January 2015. Byron 

also testified that he did not think it would be possible for 

AJ.M. and him to stay with his sister who lives with her 

boyfriend near Angelika's proposed town of relocation. But 

Angelika testified that Byron and his siblings remained close, 

that he had previously stayed with his brother, and that Byron 

could potentially stay with his family during visits to see 

A.J.M. Because Byron has family in Texas and the trial court 

could have found that air travel was the only necessary and 

reasonable travel expense, the trial court did not abuse its 

discretion when it ordered a proportional division of costs for 

airfare alone. 

Attorney Fees 

*11 [201 ' 55 Byron finally argues that the trial court 
abused its discretion when it awarded Angelika "a portion of 

her reasonable attorney fees and costs" under RCW 26.09.140 

in the amount of $15,000. RCW 26.09.140 allows a trial court 

to award attorney fees after consideration of the financial 

resources of each party. A court awards attorney fees under 

the statute based on need and ability to pay; even if one party 

has a need, a trial court does not award the fee if the other 

party does not have the ability to pay. 41 

' 56 Byron argues he had no ability to pay, that each 
party received an equal division of property, and that 

the maintenance award substantially equalized the parties' 

respective net incomes. But Byron testified to earning an 

annual salary of $140,000, with a monthly net income of 

$8,295. He believed his income would grow perhaps by as 

much as nearly $4,000 per month that year. His monthly 

expenses total $5,694. Byron's maintenance obligation to 

Angelika is $2,250 per month for 36 months. He is also 

responsible for $841 in child support payments during 

maintenance and $1,053 in child support payments after 

maintenance. 

' 57 Angelika testified that she makes $40,000 per year 
and had spent $30,000 of her savings in attorney fees, with 
$40,000 remaining in her savings account. Because of the 

disparity between Angelika's and Byron's income and earning 

potential, with Byron far better situated financially, we 

Footnotes 

conclude that the trial court did not abuse its discretion when 

it awarded reasonable attorney fees and costs to Angelika. 

'58 Angelika requests attorney fees under RAP 18.1. Byron 

objects on the grounds that Angelika did not properly brief 

the issue. Because Angelika does not devote any argument to 

the issue, we deny fees under RAP 18.1. 

CONCLUSION 

' 59 Because the relocation presumption shifts the burdens of 

production and persuasion, the trial court properly applied the 

presumption. Because the court heard testimony on the RCW 

26.09.520 relocation factors and reflected its consideration 

of the factors in its findings, the court did not abuse its 

discretion. Because substantial evidence supports the trial 

court relocation decision, we affirm it. Because a parent 

may delegate its residential time to family members absent 

any indication of harm to a child, the trial court abused 

its discretion by denying Byron this discretion. Because no 

evidence supports the parenting plannotice requirement, the 

trial court abused its discretion fashioning these terms. But 

because a court has broad discretion to fashion a parenting 

plan, we conclude that the remaining challenged terms fall 

within the trial court's discretion. Because RCW 26.19.080(3) 

requires a mandatory proportional split of travel expenses to 

and from a location and Byron's brother and sister live near 

Angelika's relocation destination, we conclude that the trial 

court reasonably required a split for airfare and no other travel 

expenses. And because evidence reflects that Byron earns 

more than Angelika and Angelika spent significant savings 

on attorney fees, the trial court did not abuse its discretion 

by awarding Angelika attorney fees. We decline to award 

attorney fees under RAP 18.1. We affirm in part, reverse in 

part, and remand for proceedings consistent with this opinion. 

WE CONCUR: SPEARMAN, CJ., and SCHINDLER, J. 
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AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND IMMUNITIES; DUE PROCESS; EQUAL PROTECTION; APPOINT ... 
United States Code Annotated Constitution of the United States (Approx. 2 pages) 

United States Code Annotated 
C<mstitution of the United States 

Annotated 

Amendment XIV. Citizenship; Privileges and Immunities; Due Process; Equal 

Protection; Apportionment of Representation; Disqualification of Officers; Public 
Debt; Enforcement 

U.S.C.A. Const. Amend. XIV-Full Text 

AMENDMENT XIV. CffiZENSHIP; PRIVILEGES AND 

IMMUNffiES; DUE PROCESS; EQUAL PROTECTION; 

APPOINTMENT OF REPRESENTATION; DISQUALIFICATION OF 

OFFICERS; PUBLIC DEBT; ENFORCEMENT 

Currentness 

Section 1. All persons born or naturalized in the United States, and subject to the 

jurisdiction thereof, are citizens of the United States and of the State wherein they reside. 

No State shall make or enforce any law which shall abridge the privileges or immunities of 

citizens of the United States; nor shall any State deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its jurisdiction the equal 

protection of the laws. 

Section 2. Representatives shall be apportioned among the several States according to 

their respective numbers, counting the whole number of persons in each State, excluding 

Indians not taxed. But when the right to vote at any election for the choice of electors for 

President and Vice President of the United States, Representatives in Congress, the 

Executive and Judicial officers of a State, or the members of the Legislature thereof, is 

denied to any of the male inhabitants of such State, being twenty-one years of age, and 

citizens of the United States, or in any way abridged, except for participation in rebellion, or 

other crime, the basis of representation therein shall be reduced in the proportion which the 

number of such male citizens shall bear to the whole number of male citizens twenty-one 

years of age in such State. 

Section 3. No person shall be a Senator or Representative in Congress, or elector of 

President and Vice President, or hold any office, civil or military, under the United States, or 

under any State, who, having previously taken an oath, as a member of Congress, or as an 

officer of the United States, or as a member of any State legislature, or as an executive or 

judicial officer of any State, to support the Constitution of the United States, shall have 

engaged in insurrection or rebellion against the same, or given aid or comfort to the 

enemies thereof. But Congress may by a vote of two-thirds of each House, remove such 

disability. 

Section 4. The validity of the public debt of the United States, authorized by law, including 

debts incurred for payment of pensions and bounties for services in suppressing 

insurrection or rebellion, shall not be questioned. But neither the United States nor any 

State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion 

against the United States, or any claim for the loss or emancipation of any slave; but all 

such debts, obligations and claims shall be held illegal and void. 

Section 5. The Congress shall have power to enforce, by appropriate legislation, the 

provisions of this article. 

<Section 1 of this amendment is further displayed in separate documents 

according to subject matter,> 

<see USCA Cons! Amend. XIV, § 1-Citizens> 

<see USCA Cons! Amend. XIV,§ 1-Privileges> 



<see USCA Canst Amend. XIV, § 1-Due Proc> 

<see USCA Canst Amend. XIV, § 1-Equal Protect> 

<sections 2 to 5 of this amendment are displayed as separate documents,> 

<see USCA Canst Amend. XIV, § 2,> 

<see USCA Canst Amend. XIV, § 3,> 

<see USCA Canst Amend. XIV,§ 4,> 

<see USCA Canst Amend. XIV, § 5,> 
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WestLawNexr 
§ 3. Personal Rights 
West's Revised Code of Washington Annotated Constitution of the State of Washington (Approx. 2 pages) 

West's Revised Code of Washington Annotated 
Constitution of the State of Washington (Refs & An nos) 

Articlet. Declaration of Rights (Refs & Annos) 

West's RCW A Const. Art. 1, § 3 

§ 3· Personal Rights 

Currentness 

No person shall be deprived of life, liberty, or property, without due process of law. 

Credits 
Adopted 1889. 

Relevant Notes of Decisions (13) 

Notes of Decisions listed below contain your search terms. 

IN GENERAL 

Construction with federal law 

View all2154 

To the extent that the due process clause of U.S. Const Art 6 affords greater protection 

than does the due process clause of Const Art 1, § 3 it must prevail; constructions placed 

by the federal courts upon the federal due process clause should be given great weight, 

although they are not controlling, with respect to the state due process clause. Olympic 

Forest Products, Inc. v. Chaussee Corp. (1973) 82 Wash.2d 418, 511 P.2d 1002. 

Property, definition 

Majority opinions of the United States Supreme Court construing U.S. Const Amend. 14 

are not binding on state courts construing the similar language of Const Art. 1, §§ 3, 12, 

but such determinations are to be given great weight because the sections are 

substantially similar in language and purpose. Bowman v. Waldt (1973) 9 Wash.App. 562, 

513 P.2d 559. 

Vagueness--In general 

Due process vagueness challenge cannot succeed merely because a person cannot 

predict with certainty the exact point at which conduct would be prohibited. U.S.CA 

ConstAmend. 14; West's RCWA Const Art. 1, §§ 3. State v. Riles (1998) 135 Wash.2d 

326, 957 P.2d 655. Constitutional Law P• 3905 

--- Purpose of vagueness doctrine 

Due process vagueness doctrine under Federal and State Constitutions has a two-fold 

purpose: (1) to provide the public with adequate notice of what conduct is proscribed, and 

(2) to protect the public from arbitrary ad hoc enforcement U.S.CA ConstAmend. 14; 
West's RCWAConst Art. 1, §§ 3. State v. Riles (1998) 135 Wash.2d 326,957 P.2d 655. 

Constitutional Law~ 3905 

--- Impossible standards of specificity, vagueness 

To withstand due process vagueness challenge, statute is not required to meet impossible 

standards of specificity or mathematical certainty because some degree of vagueness is 

inherent in the use of language. U.S.CA ConstAmend. 14; West's RCWA Const Art. 1, 

§§ 3. State v. Riles (1998) 135 Wash.2d 326, 957 P2d 655. Constitutional Law V" 3905 

--- Burden of proof, vagueness 

NOTES OF DECISIONS (2154) 

IN GENERAL 

CRIMINAL MATIERS 
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WestLawNexr 
§ 6. Jurisdiction of Superior Courts 
West's Revised Code of Washington Annotated Constitution of the State of Washington (Approx. 2 pages) 

West's Revised Code of Washington Annotated 

Constitution of the State of Washington (Refs & Annos) 

Article 4· The ,Judiciary (Refs & Annos) 

West's RCWA Const. Art. 4, § 6 

§ 6. Jurisdiction of Superior Courts 

Currentness 

Superior courts and district courts have concurrent jurisdiction in cases in equity. The 

superior court shall have original jurisdiction in all cases at law which involve the title or 

possession of real property, or the legality of any tax, impost, assessment, toll, or municipal 

fine, and in all other cases in which the demand or the value of the property in controversy 

amounts to three thousand dollars or as otherwise determined by law, or a lesser sum in 

excess of the jurisdiction granted to justices of the peace and other inferior courts, and in 

all criminal cases amounting to felony, and in all cases of misdemeanor not otherwise 

provided for by law; of actions of forcible entry and detainer; of proceedings in insolvency; 

of actions to prevent or abate a nuisance; of all matters of probate, of divorce, and for 

annulment of marriage; and for such special cases and proceedings as are not otherwise 

provided for. The superior court shall also have original jurisdiction in all cases and of all 

proceedings in which jurisdiction shall not have been by law vested exclusively in some 

other court; and said court shall have the power of naturalization and to issue papers 

therefor. They shall have such appellate jurisdiction in cases arising in justices' and other 

inferior courts in their respective counties as may be prescribed by law. They shall always 

be open, except on nonjudicial days, and their process shall extend to all parts of the state. 

Said courts and their judges shall have power to issue writs of mandamus, quo warranto, 

review, certiorari, prohibition, and writs of habeas corpus, on petition by or on behalf of any 

person in actual custody in their respective counties. Injunctions and writs of prohibition 

and of habeas corpus may be issued and served on legal holidays and nonjudicial days. 

Credits 
Adopted 1889. Amended by Amendment 28 (Laws 1951, Sub. H.J.R. No. 13, p. 962, 

approved Nov. 4, 1952); Amendment 65 (Laws 1977, S.J.R. No. 113, approved Nov. 8, 

1977); Amendment 87 (Laws 1993, H.J.R. No. 4201, approved Nov. 2, 1993). 

Notes of Decisions (370) 

West's RCWA Const. Art. 4, § 6, WA CONST Art. 4, § 6 

Current through amendments approved 11-4-2014 

NOTES OF DECISIONS (370) 

In general 

Administrative decisions 

Administrative remedies, exhaustion 

Admiralty, federal law 

Adoption 

Antitrust, federal law 

Appeals from other courts 

Arbitration 

Arrest and search warrants, criminal 
cases 

Assessments, administrative decisions 

Bankruptcy, federal law 

Certiorari, writs 

Civil rights, federal law 

Concurrent jurisdiction with other state 
courts 

Construction with other constitutional 
provisions 

Contempt 

Contingent jurisdiction 

Contract actions 

Coram nobis, writs 

Court rules 

Criminal cases 

Determination of jurisdiction 

Discretion. writs 

Dissolution of marriage 

Divisions of superior court 

Election contests 

Environmental impact statements. 
administrative decisions 

Equity 

Exceptions to grant of jurisdiction 

Executors, administrators, and personal 
representatives 

Exhaustion of administrative remedies 

Fact determinations 

Federal law 

Forum non conveniens 

Fundamental rights, administrative 
decisions 

Guardians 

Habeas corpus, writs 

Indians 

Industrial insurance. administrative 
decisions 

Injunctions, equity 

Insolvency 

Interference with jurisdiction 

Justiciability 

Juveniles 

Labor relations, federal law 

Licenses. administrative decisions 

Mandamus, writs 

Manner jurisdiction exercised 

Marriage, dissolution 

Mentally ill persons 

Misdemeanors, criminal cases 

Municipal ordinances 

Naturalization, federal law 

Nature of court 

Nonjudicial days, open courts 

Objections to jurisdiction 

Open courts 
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WestLawNexr 
§ 23. Court Commissioners 
West's Revised Code of washington Annotated Constitution of the State of washington (Approx. 2 pages) 

West's Revised Code of Washington Annotated 
Constitution of the State of Washington (Refs & Annos) 

Article 4- The .Judiciary (Refs & Annos) 

West's RCWA Canst. Art. 4, § 23 

§ 23. Court Commissioners 

Currentness 

There may be appointed in each county, by the judge of the superior court having 

jurisdiction therein, one or more court commissioners, not exceeding three in number, who 

shall have authority to perform like duties as a judge of the superior court at chambers, 

subject to revision by such judge, to take depositions and to perform such other business 

connected with the administration of justice as may be prescribed by law. 

Credits 
Adopted 1889. 

Notes of Decisions (43) 

West's RCWA Const. Art. 4, § 23, WA CONST Art. 4, § 23 

Current through amendments approved 11-4-2014 
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In general 
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26.09.184. Permanent parenting plan 
West's Revised Code of \Nashington Annotated litle 26. Domestic Relations Effedive: July 22, 2007 (Approx. 3 pages) 

West's Revised Code of Washington Annotated 
Title 26. Domestic Relations (Refs & Annos) 

Chapter 26.09. Dissolution Proceedings--Legal Separation (Refs & An nos) 

Effective: July 22, 2007 

West's RCWA 26.09.184 

26.09.184. Permanent parenting plan 

Currentness 

(1) OBJECTIVES. The objectives of the permanent parenting plan are to: 

(a) Provide for the child's physical care; 

(b) Maintain the child's emotional stability; 

(c) Provide for the child's changing needs as the child grows and matures, in a way that 

minimizes the need for future modifications to the permanent parenting plan; 

(d) Set forth the authority and responsibilities of each parent with respect to the child, 

consistent with the criteria in RCW 26.09.187 and 26.09.191; 

(e) Minimize the child's exposure to harmful parental conflict; 

(f) Encourage the parents, where appropriate under RCW 26.09.187 and 26.09.191, to 

meet their responsibilities to their minor children through agreements in the permanent 

parenting plan, rather than by relying on judicial intervention; and 

(g) To otherwise protect the best interests of the child consistent with RCW 26.09.002. 

(2) CONTENTS OF THE PERMANENT PARENTING PLAN. The permanent parenting 

plan shall contain provisions for resolution of future disputes between the parents, 

allocation of decision-making authority, and residential provisions for the child. 

(3) CONSIDERATION IN ESTABLISHING THE PERMANENT PARENTING PLAN. In 

establishing a permanent parenting plan, the court may consider the cultural heritage and 

religious beliefs of a child. 

(4) DISPUTE RESOLUTION. A process for resolving disputes, other than court action, 

shall be provided unless precluded or limited by RCW 26.09.187 or 26.09.191. A dispute 

resolution process may include counseling, mediation, or arbitration by a specified 

individual or agency, or court action. In the dispute resolution process: 

(a) Preference shall be given to carrying out the parenting plan; 

(b) The parents shall use the designated process to resolve disputes relating to 

implementation of the plan, except those related to financial support, unless an emergency 

exists; 

(c) A written record shall be prepared of any agreement reached in counseling or mediation 

and of each arbitration award and shall be provided to each party; 

(d) If the court finds that a parent has used or frustrated the dispute resolution process 

without good reason, the court shall award attorneys' fees and financial sanctions to the 

prevailing parent; 

(e) The parties have the right of review from the dispute resolution process to the superior 

court; and 

(f) The provisions of (a) through (e) of this subsection shall be set forth in the decree. 

NOTES OF DECISIONS (37) 

In general 

Arbitration 
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Religion, decision-making authority 
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Review 



(5) ALLOCATION OF DECISION-MAKING AUTHORITY. 

(a) The plan shall allocate decision-making authority to one or both parties regarding the 

children's education, health care, and religious upbringing. The parties may incorporate an 

agreement related to the care and growth of the child in these specified areas, or in other 

areas, into their plan, consistent with the criteria in RCW 26.09.187 and 26.09.191. 

Regardless of the allocation of decision-making in the parenting plan, either parent may 

make emergency decisions affecting the health or safety of the child. 

(b) Each parent may make decisions regarding the day-to-day care and control of the child 

while the child is residing with that parent. 

(c) When mutual decision making is designated but cannot be achieved, the parties shall 

make a good-faith effort to resolve the issue through the dispute resolution process. 

(6) RESIDENTIAL PROVISIONS FOR THE CHILD. The plan shall include a residential 

schedule which designates in which parent's home each minor child shall reside on given 

days of the year, including provision for holidays, birthdays of family members, vacations, 

and other special occasions, consistent with the criteria in RCW 26.09.187 and 26.09.191. 

(7) PARENTS' OBLIGATION UNAFFECTED. If a parent fails to comply with a provision of 

a parenting plan or a child support order, the other parent's obligations under the parenting 

plan or the child support order are not affected. Failure to comply with a provision in a 

parenting plan or a child support order may result in a finding of contempt of court, under 

RCW 26.09.160. 

(8) PROVISIONS TO BE SET FORTH IN PERMANENT PARENTING PLAN. The 

permanent parenting plan shall set forth the provisions of subsections (4)(a) through (c), (5) 

(b) and (c), and (7) of this section. 

Credits 
[2007 c 496 § 601, eff. July 22, 2007; 1991 c 367 § 7; 1989 c 375 § 9; 1987 c 460 § 8.] 

Notes of Decisions (37) 

West's RCWA 26.09.184, WAST 26.09.184 

Current with all laws from the 2015 Regular and First Special Sessions that are effective on 

or before July 24, 2015, the general effective date for laws from the Regular Session, and 

available laws from the 2015 Second and Third Special Sessions 
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WestlawNexr 

26.09.187. Criteria for establishing permanent parenting plan 
West's Revised Code of Weshington Annotated Title 26. Domestic Relations Effective: July 22, 2007 (Approx. 3 pages) 

West's Revised Code of Washington Annotated 
Title 26. Domestic Relations (Refs & Annos) 

Chapter 26.09. Dissolution Proceedings--Legal Separation (Refs & Annos) 

Proposed Legislation 

Effective: July 22, 2007 

West's RCWA 26.09.187 

26.09.187. Criteria for establishing permanent parenting plan 

Currentness 

(1) DISPUTE RESOLUTION PROCESS. The court shall not order a dispute resolution 

process, except court action, when it finds that any limiting factor under RCW 26.09.191 

applies, or when it finds that either parent is unable to afford the cost of the proposed 

dispute resolution process. If a dispute resolution process is not precluded or limited, then 

in designating such a process the court shall consider all relevant factors, including: 

(a) Differences between the parents that would substantially inhibit their effective 

participation in any designated process; 

(b) The parents' wishes or agreements and, if the parents have entered into agreements, 

whether the agreements were made knowingly and voluntarily; and 

(c) Differences in the parents' financial circumstances that may affect their ability to 

participate fully in a given dispute resolution process. 

(2) ALLOCATION OF DECISION-MAKING AUTHORITY. 

(a) AGREEMENTS BETWEEN THE PARTIES. The court shall approve agreements of the 

parties allocating decision-making authority, or specifying rules in the areas listed in RCW 

26.09.184(5)(a), when it finds that: 

(i) The agreement is consistent with any limitations on a parent's decision-making authority 

mandated by RCW 26.09.191; and 

(ii) The agreement is knowing and voluntary. 

(b) SOLE DECISION-MAKING AUTHORITY. The court shall order sole decision-making to 

one parent when it finds that: 

(i) A limitation on the other parent's decision-making authority is mandated by RCW 

26.09.191; 

(ii) Both parents are opposed to mutual decision making; 

(iii) One parent is opposed to mutual decision making, and such opposition is reasonable 

based on the criteria in (c) of this subsection. 

(c) MUTUAL DECISION-MAKING AUTHORITY. Except as provided in (a) and (b) of this 

subsection, the court shall consider the following criteria in allocating decision-making 

authority: 

(i) The existence of a limitation under RCW 26.09.191; 

(ii) The history of participation of each parent in decision making in each of the areas in 

RCW 26.09.184(5}(a); 

(iii) Whether the parents have a demonstrated ability and desire to cooperate with one 

another in decision making in each of the areas in RCW 26.09.184(5){a); and 

NOTES OF DECISIONS (1 08) 
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(iv) The parents' geographic proximity to one another, to the extent that it affects their 

ability to make timely mutual decisions. 

(3) RESIDENTIAL PROVISIONS. 

(a) The court shall make residential provisions for each child which encourage each parent 

to maintain a loving, stable, and nurturing relationship with the child, consistent with the 

child's developmental level and the family's social and economic circumstances. The 

child's residential schedule shall be consistent with RCW 26.09.191. Where the limitations 

of RCW 26.09.191 are not dispositive of the child's residential schedule, the court shall 

consider the following factors: 

(i) The relative strength, nature, and stability of the child's relationship with each parent; 

(ii) The agreements of the parties, provided they were entered into knowingly and 

voluntarily; 

(iii) Each parent's past and potential for future performance of parenting functions as 

defined in *RCW 26.09.004(3), including whether a parent has taken greater responsibility 

for performing parenting functions relating to the daily needs of the child; 

(iv) The emotional needs and developmental level of the child; 

(v) The child's relationship with siblings and with other significant adults, as well as the 

child's involvement with his or her physical surroundings, school, or other significant 

activities; 

(vi) The wishes of the parents and the wishes of a child who is sufficiently mature to 

express reasoned and independent preferences as to his or her residential schedule; and 

(vii) Each parent's employment schedule, and shall make accommodations consistent with 

those schedules. 

Factor (i) shall be given the greatest weight. 

(b) Where the limitations of RCW 26.09.191 are not dispositive, the court may order that a 

child frequently alternate his or her residence between the households of the parents for 

brief and substantially equal intervals of time if such provision is in the best interests of the 

child. In determining whether such an arrangement is in the best interests of the child, the 

court may consider the parties geographic proximity to the extent necessary to ensure the 

ability to share performance of the parenting functions. 

(c) For any child, residential provisions may contain any reasonable terms or conditions 

that facilitate the orderly and meaningful exercise of residential time by a parent, including 

but not limited to requirements of reasonable notice when residential time will not occur. 

Credits 
[2007 c 496 § 603, eff. July 22, 2007; 1989 c 375 § 1 0; 1987 c 460 § 9.] 

Notes of Decisions (108) 

West's RCWA26.09.187, WAST26.09.187 

Current with all laws from the 2015 Regular and First Special Sessions that are effective on 

or before July 24, 2015, the general effective date for laws from the Regular Session, and 
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WestlavvNexr 
26.09.197. Issuance oftemporary parenting plan--Criteria 
West's Revised Code of washington Annotated Title 26. Domestic Relations Effective: July 22, 2007 (Approx. 2 pages) 

West's Revised Code of Washington Annotated 
Title 26. Domestic Relations (Refs & Annos) 

Chapter 26.09. Dissolution Proceedings--Legal Separation (Refs & Annos) 

Effective: July 22, 2007 

West's RCWA26.09.197 

26.09.197. Issuance of temporary parenting plan--Criteria 

Currentness 

After considering the affidavit required by RCW 26.09.194(1) and other relevant evidence 

presented, the court shall make a temporary parenting plan that is in the best interest of the 

child. In making this determination, the court shall give particular consideration to: 

(1) The relative strength, nature, and stability of the child's relationship with each parent; 

and 

(2) Which parenting arrangements will cause the least disruption to the child's emotional 

stability while the action is pending. 

The court shall also consider the factors used to determine residential provisions in the 

permanent parenting plan. 

Credits 
[2007 c496 § 604, eff. July 22, 2007; 1987 c460 § 14.] 

West's RCWA 26.09.197, WAST 26.09.197 

Current with all laws from the 2015 Regular and First Special Sessions that are effective on 

or before July 24, 2015, the general effective date for laws from the Regular Session, and 

available laws from the 2015 Second and Third Special Sessions 
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WesttawNexr 

26.09.520. Basis for determination 
West's Revised Code of Washington Annotated Title 26. Domestic Relations (Approx. 2 pages) 

West's Revised Code of Washington Annotated 
Title 26. Domestic Relations (Refs & Annos) 

Chapter 26.09. Dissolution Proceedings--Legal Separation (Refs & Annos) 

Notice Requirements and Standards for Parental Relocation 

West's RCWA 26.09.520 

26.09.520. Basis for determination 

Currentness 

The person proposing to relocate with the child shall provide his or her reasons for the 

intended relocation. There is a rebuttable presumption that the intended relocation of the 

child will be permitted. A person entitled to object to the intended relocation of the child 

may rebut the presumption by demonstrating that the detrimental effect of the relocation 

outweighs the benefit of the change to the child and the relocating person, based upon the 

following factors. The factors listed in this section are not weighted. No inference is to be 

drawn from the order in which the following factors are listed: 

(1) The relative strength, nature, quality, extent of involvement, and stability of the child's 

relationship with each parent, siblings, and other significant persons in the child's life; 

(2) Prior agreements of the parties; 

(3) Whether disrupting the contact between the child and the person with whom the child 

resides a majority of the time would be more detrimental to the child than disrupting contact 

between the child and the person objecting to the relocation; 

(4) Whether either parent or a person entitled to residential time with the child is subject to 

limitations under RCW 26.09.191; 

(5) The reasons of each person for seeking or opposing the relocation and the good faith of 

each of the parties in requesting or opposing the relocation; 

(6) The age, developmental stage, and needs of the child, and the likely impact the 

relocation or its prevention will have on the child's physical, educational, and emotional 

development, taking into consideration any special needs of the child; 

(7) The quality of life, resources, and opportunities available to the child and to the 

relocating party in the current and proposed geographic locations; 

(8) The availability of alternative arrangements to foster and continue the child's 

relationship with and access to the other parent; 

(9) The alternatives to relocation and whether it is feasible and desirable for the other party 

to relocate also; 

(1 0) The financial impact and logistics of the relocation or its prevention; and 

(11) For a temporary order, the amount of time before a final decision can be made at trial. 

Credits 
[2000 c 21 § 14.) 

Notes of Decisions (59) 

West's RCWA 26.09.520, WAST 26.09.520 

Current with all laws from the 2015 Regular and First Special Sessions that are effective on 

or before July 24, 2015, the general effective date for laws from the Regular Session, and 
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A Move in the Right Direction? 
Best Interests of the Child Emerging 
as the Standard for Relocation Cases 

Linda D. Elrod 

SUMMARY. Relocation cases have become more common in our i~~w 
creasingly mobile society. After a divorce the parent with primary resi
dential custody of a minor child may seek to move to a new location for a 
new partner, spouse, job. or family. The nonmoving parent objects and 
the courts have to decide whether to allow the child to move. This article 
explores the various legal approaches taken by American courts in try
ing to solve these difficult custody cases. While some courts presume it 
is not in the best interests of a child to move, others presume that it is. 
The majority trend. however, appears to be toward a best interests of the 
child standard with no presumptions. doi:IO.J300/JI90v03a03_03 (Article 
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JO RELOCA710N ISSUES IN CHILD CUSTODY CASES 

KEYWORDS. Relocation, chanac of circumstances, move away, best 
interests of lhc child, stability 

Acros.t the country, applicable standards remain distressingly 
disptlrate. 1 

Relocation cases .. present some of knottiest and most disturbing 
probtems:"l In the past ten years, the number of relocation cases has 
grown on trial and appellate court dockets as parents try to move them· 
selves and their children across town. the country and even the world. 
Census data reveals that almost one half of Americans move in a five 
year period with an estimated one-fourth of custodiaJ3 mothers moving 
within four years of a divorce. The reasons for moving are as varied as 
the people-remarriage, corporate downsizing. job transfers, extended 
families, educational opportunities, or to put distance between an 
ex-spouse or partner. As early as 1992, one reporter summarized the 
problem as follows: 

The pain of divorce wears new guises ...• The simultaneous rise of 
the dual-career couple and the divorce rate in recent years has cre
ated crises for an unprecedented number of American parents and 
children •... Joint custody or visitation rights, difficult at best, can 
become a major problem when one parent is transferred or takes a 
job far away and the other is unable or unwilling to move, too .••. 
So people with careers they care about are torn between staying 
close to their kids and working where the opportunity is. The op. 
tions all have drawbacks. Children are shuttled hundreds of miles 
back and forth between parents. A distant parent fades from the 
children's lives. A parent rejects a move in order to stay near the 
child and rues the sacrifice of career objectives.4 

The relocation of the primary residential parent will fundamentally 
alter the child's existing relationships and environment, including phys
ical residence, school, and community. At the least, the parents or the 
court will have to adjust the existing parenting schedule. At the most, 
the nonmoving parent may seek. and sometimes receive, primary resi
dential custody. Legislative and court approaches to parental ~ts 
for relocation vary from state to state. Uniformity is woeful1y lacking. 
In 1990, the Pennsylvania Supreme Court observed, "Our research has 
failed to reveal a consistent. universally accepted approach to the ques-
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tion of when a custodial parent may relocate out-of-state over the objec
tion of the non-custodial parent ••. :•s 

Sixteen years. and hundreds of cases later. confusion and controversy 
remain over what are. and what should be, the legal standards to apply 
when a parent seeks to move away with a minor child. As the New Jer
sey Supreme Court observed in a relocation case: 

••• there is a clash between the custodial parent's interest in 
self-determination and the noncustodial parent's interest in the 
companionship of the child. There is rarely an easy answer or even 
an entirely satisfactory one •.. If the removal is denied, the custo
dial parent may be embittered by the assault on his or her auton
omy. If it is gtanted. the noncustodial parent may live with the 
abiding belief that his or her connection to the child bas been lost 
forever.6 

Among the complex issues that need to be faced are the constitutional 
rights of both parents and children and whether the same standards used 
to modify existing custodial and residency ammgements should be ap
plied in relocation cases. Courts and legislatures have experimented 
with burdens of proof, presumptions for and against relocation, and 
have developed lists of factors. The American Law Institute bas devel
oped principles which include a relocation provision 1 and the American 
Academy of Matrimonial Lawyers has developed standards for reloca
tion cases. a 

This article explores the constitutional issues raised by relocation 
cases; the use of geographical restrictions in initial custody orders; and 
provides an overview of the patchwork of statutory and court-made 
standards. presumptions and burdens applicable throughout the coun
try. The article concludes that the current movement appears to be away 
from presumptions and towards applying a best-interests-of-the-child 
analysis using a variety of factors in relocation cases. 

THE CONSTITUTION AND RELOCATION 

The United States Supreme Court has recognized at least two funda
mental rights that may compete in a relocation case. First. parents have a 
fundamental right to the care. custody and control of their children.9 As 
between fit parents who are divorcing or do not live together. courts 
award custody and make residential provisions based on the "best inter-
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esf' of the child.10 The second fundamental right is the right of citizens 
of the United States to travel freely between the states. II A citizen's 
right to travel encompasses the right to migrate. resettle. find a new job. 
and start a new life. The right to travel can be infringed upon only if 
there exists a compelling state interest t2 Changing a child's custody 
solely because the residential parent attempts to relocate would appear 
to infringe on the parent's right to travel. The Wyoming Supreme Court 
stated: 

.•. [T]he right to travel enjoyed by a citizen carries with it the right 
of a custodial parent to have the children move with that parent 
This right is not to be denied, impaired, or disparaged unless clear 
evidence before the court demonstrates another substantial and 
material change of circumstance and establishes the detrimental 
effect of the move upon the children.l3 

Finding that neither the rights of a parent nor the duty of state courts 
to adjudicate custody justified restricting the right to travel under the 
United States and Wyoming Constitutions, the Wyoming Supreme 
Court found that a proposed relocation could not be a change of circum
stances by itself to allow a court to reconsider a custodial placement.14 

The necessity for the nonmoving parent to prove a substantial change or 
circumstances and to prove that the move will have a detrimental effect 
on the child makes it easier for a custodial pan.:nt to move. 

A couple of courts have avoided the constitutional argument by dis
ingenuously finding that the parent is free to travel, but without the 
child.JS The reality is that the "threat of losing custody makes the right 
to travel meaningless for many custodial parents who will not leave 
even in the face of few job prospects or a spouse living elsewhere."l6 
The nonresidential parent's right to travel remains as no court approval 
is needed. One court found that a parent voluntarily waives the constitu
tional right to travel by agreeing to a geographical restriction.l7 

Minnesota elevates the child's welfare to a compelling state interest. 
thereby eliminating the need to balance the parents' competing consti
tutional rights. Therefore, the best interests of the child will trump the 
parents' right to ttavet.•• However, the Colorado Supreme Court explic
itly rejected this view, finding that "in the absence of demonstrated 
harm to the child. the best interests of the child standard is insufficient to 
serve as a compelling state interest overruling the parents' fundamental 
rights."l9 The Court noted: 
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. . . from a practical standpoint, adopting the best interests of the 
child as a compelling state interest to the exclusion of balancing 
the parents' rights could potentially make divorced parents cap
tives of Colorado. This is because a parent's ability to relocate 
would become subject to the changing views of social scientists 
and other experts who hold sb'Ong. but conflicting, philosophical 
positions as to the theoretical "best interests of the child!'20 

The Colorado Supreme Court chose to adopt the view of the counts in 
Maryland21 and New Mexicoll that places the burden equally on both 
parents to demonstrate under the state's statutory factors what is in the 
cbitd•s best interest.D The court must promote the best interests of the 
child while affording protection equally between the majority time par
ent's right to travel and the minority time parent's right to parent.24 

INITIAL ORDERS AND GEOGRAPHICAL RESTRICTIONS 

If a parent wishes to move at the time of the initial custody proceed
ing. most courts use the same best interest of the child standard used in 
any custody dispute between fit parents.l5 The proposed relocation will 
be viewed as part of the best interests analysis with one parent living in 
another jurisdiction.26 

Even if a move is not contemplated, some courts have inserted geo
graphical restrictions in either the initial or a modified custody order.2' 
Most parents determine their own parenting plan by a mediated or nego
tiated agreement, many of which contain geographical restrictions. Sev
eral states presume that the parents• agreement is in the best interests of 
the child.li The Arizona statute illustrates this: 

The court shall not deviate from a provision of any parenting plan 
or other written agreement by which the parents specifically have 
agreed to allow or prohibit relocation of the child unless the court 
finds that the provision is no longer in the child's best interests. 
There is a rebuttable presumption that a provision from any 
parenting plan or other written agreement is in the child's best in
terests.29 

Based on the circumstances, however, a court may find that an agree
ment containing a provision to remain in one community is contrary to 
the best interest of a particular child. JO Several appellate courts have dis-
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approved of self-executing geographical restrictions. i.e •• those that 
provide for an automatic change of custody to the nonmoving parent if 
the restriction is violated.31 These self-executing provisions amount to 
improper speculation concerning the possibility of future changed cir
cumstances and are unenforceable. :n As in other instances, the judge 
has the power to act to protect the best interests of the child, irrespective 
of the parties• stipulations. 

POST-DECREE RELOCATION 

The vast majority of relocation cases occur foJiowing an initial cus
tody order. Before the enactment of the Uniform Child Custody Juris
diction Act (UCCJA). the fear of losing jurisdiction caused many courts 
to deny relocations without the noncustodial parent's consent or with
out a showing of extraordinary circumstances.n The Parental Kidnap
ping Prevention Act, and the Uniform Child Custody Jurisdiction and 

· Enforcement Act, now in 45 jurisdictions, use the concept of continuing 
exclusive jurisdiction which clarifies that jurisdiction remains in the de
cree state as long as one parent remains in the state and there is a basis 
for jurisdiction under the state's taw. Therefore, the fearofloss of juris
diction is no longer a factor in most relocation cases. 

The typical case begins with the residential parent filing a motion for 
permission to relocate. Some cases, however, start when the nonmoving 
parent learns of the move, either by letter or official notice required by 
statute, and files a motion to modify the existing order. States vary as to 
the requirements that a moving parent must take and as to which parent 
bears the burden of proof. Some courts use the same standards for an in
trastate and interstate move. 34 

Since 1990, several states bave enacted statutes requiring notice of an 
intent to move if the nonresidential parent does not consent. These stat· 
utes vary on when notice must be given. who is entitled to notice, the ef
fect of notice and the penalties for noncompliance. In SOJllC states, 
notice is to be given not only to parents but also to others with court-or
dered access. such as grandparents. Notice may not be required if the 
nonmoving parent bas been convicted of any crime in which the child is 
the victim or if the reason ror the move is fear of domestic violence. 
Times vary from .. reasonable" to a specifiC number of days. 35 The 
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AAML Standards and AU Principl~s. as well as several state statutes, 
require 60 days notice.36 Some states require notice for any move.37 In 
other states, parents need only give notice if the parent is moving out of 
state or a certain geographical distance.38 

Many statutes leave the contents of the notice to local practice. The 
AU Principles require the notice to include: 

a. the intended date of the relocation; 
b. the address of the intended new residence; 
c. the specific reasons for the intended relocation; and 
d. a proposal for how custodial responsibility should be modi

fied. if necessary, in light of the intended move.l9 

The requirement for notice does not necessarily mean that the move 
is a change of circumstances.40 It may, however, mean that the court 
will allow a hearing if the nonrelocating parent objects to the move. The 
failure to give notice may be relevant.4 ' Generally, if the nonrelocating 
parent does not object within a certain time after receiving notice, the 
statute may allow the relocation without a return to the court. 

Most relocation cases require modifications to an original order. In 
most states, to encourage stability for the child. there is a presumption 
that the original order should stay in effect. A parent wishing to modify 
an existing custody order has the initial burden of showing that a mate
rial or substantial change of circumstances has occurred since the origi
nal decree that justifies a hearing on whether the child's custody should 
be changed.42 If a hearing is granted, the person seeking modification 
must show that a change of the current arrangements is in the child's 
best interest. A few states use a variation of the Uniform Marriage and 
Divorce Act .. endangerment .. standard which requires a showing that 
•'the child's present environment may endanger seriously his physical, 
mental, moral. or emotional health .. before custody may be modified.43 

Relocation cases in some states are handled as are other modification 
cases. In other states, there are either different or additional standards 
for relocation cases. Then: are basically three approaches: 

I. a move alone is not a change in circumstances. resulting in a pre
sumption in favor of relocation by the custodial or residential par
ent; 
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2. a move may be change of circumstances and the court may use 
shifting presumptions so the custodial or residential parent has the 
initial burden to show good faith and the move is in the cbild's 
best interest. then the burden shifts to the nonresidential parent to 
show the move is not in the cbild's best interests: and 

3. no presumptions, where each party bears the burden of showing 
why the cbild's best interests is to be with one of them. 

Jurisdictions are split u to whether the custodial parent's proposal to 
relocate is sufficient by itself to constitute a material change in circum
stances that wanants a bearing on the best interests of the child. 
Whether the proposed move is a change of circumstances affects the 
burden of proof. If the relocation is not a change in circumstances, then 
the presumption is that the custodial parent can move. If the move is a 
change of circumstances. then both parents must put on evidence show
ing why the move is. or is not, in the child's best interests. 

Not a Change of Circumstances-Presumption for Relocation 

Several courts have found that the relocation of the primary residen
tial parent does not necessarily constitute a change in circumstances.44 

These jurisdictions favor the child's stability (emotional u opposed to 
geographical) in the primary custodial relationship.4S For example, the 
Oklahoma Supreme Court stated: 

In a relocation case the noncustodial parent seeking to restrain the 
custodial parent from moving must meet the heavy burden to show 
that circumstances justify reopening the question of .. custody ."46 

Some states find there no change of circumstances if the move is 
within the same state.<~7 Most courts that do not tlnd the proposed relo
cation itself to be a change of circumstances creale a presumption which 
favors the moving parenL These courts give the residential parent the 
right to make decisions as to residence and put the burden on the 
nonmoving parent to show harm. 41 For example, the Arkansas Supreme 
Court stated: 

.•. (T)oday. we hold that relocation alone is not a material change 
in circumstance. We pronounce a presumption in favor of reloca
tion for custodial parents with primary custody. The noncustodial 
parent should have the burden to rebut the relocation presumption. 
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The custodial parent no longer has the obligation to prove a real 
advantage to herself or himself and to the children in relocating.49 

Other states appear to have a presumption in favor of allowing a cus
todial parent to move either by statu~ or by case law.~• Such a pre
sumption reduces litigation because it makes contesting a move more 
difficult. Only those nonresidential parents who are actively involved in 
the child's day to day life or have shared custody may feel they have 
enough evidence to overcome the presumption. 

The AU Principles favor relocation. The relocation of a parent con
stitutes a substantial change in circum.,tanccs only when the relocation 
significantly impairs either parent's ability to exercise responsibilities 
the parent has been exercising or attempting to exercise under the 
parenting plan. Even if the relocation constitutes a change of circum
stances, the ALI would allow the parent who has been exercising the 
clear majority of custodial responsibility to relocate with the child if that 
parent shows that the relocation is for a valid purpose, in good faith, and 
to a location that is reasonable in Jight of the purpose. 52 

In the much publicized Burgess case, 53 the California Supreme Court 
allowed a mother to move forty miles away so she would not have to 
commute to her job and found that the statute stressing the importance 
of frequent contact with both parents did not require the court to impose 
a burden of proof on those wishing to relocate or alter its best interest 
analysis. In the more recent LaMusga case, the California Supreme 
Court reiterated that if there is an existing order, .. a change of custody is 
not justified simply because the custodial parent has chosen, for any 
sound good faith reason, to reside in a different location, but only if, as a 
result of relocation ... the child will suffer detriment ••. :>S4 The Court. 
however, went on to note: 

..• the noncustodial parent bears the initial burden of showing that 
the proposed relocation of the children's residence would cause det
riment to the children. requiring a reevaluation of the children • s cus
tody. The likely impact of the proposed move on the noncustodial 
parent's relationship with the children is a relevant factor in deter
mining whether the move would cause detriment to the children 
and. when considered in light of all of the relevant factors. may be 
sufficient to justify a change in custody .If the noncustodial parent 
makes such an initial showing of detriment, the court must per
form the delicate and difficult task of determining whether a 
change in custody is in the best interests of the children.~~ 
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Therefore, while the relocation alone may not be a sufficient change 
of circumstances, a showing of harm to the children's relationship with 
the nonmoving ~nt may be a suffacient change in cirwmstances to al
low a review of the children's best interests."The California Supreme 
Court in LaMu.sga indicated that there may be additional factors which 
will make the proposed relocation a sufficient change to conduct an 
evidentiary hearing: 

... [T)he likely consequences of a proposed change in the resi
dence of a child, when considered in the light of all the relevant 
factors, may constitute a change of circumstances that warrants a 
change in custody, and the detriment to the child's relationship 
with the noncustodial parent that will be caused by the proposed 
move, when considered in light of all the relevant factors, may 
warrant denying a request to change the child's residence or 
changing custody.'7 

Relocation Alone a Change in Circumstances 

In some states, either statutes" or judges require that the relocation of 
the custodial parent constitutes a material change in circumstances 
which requires a full evidentiary hearing.~ If a hearing is held, most 
states require the relocating parent to initially bear the burden of 
proving that the proposed relocation is made in good faith (there is a 
legitimate reason for the move) and that it is in the child's best interests 
to continue living with him or her.60 The burden then shifts to the 
nonmoving parent to show that the proposed relocation is not in the best 
interest of the child.6l The New Hampshire statute illustrates this ap
proach: 

V. The parent seeking permission to relocate bears the initial 
burden of demonstrating. by a preponderance of the evi
dence, that: 
(a) The relocation is for a legitimate purpose; and 
(b ) The proposed location is reasonable in light of that 
purpose. 

VI. If the burden of proof ... is met. the burden shifts to the 
other parent to prove, by a preponderance of the evidence, 
that the proposed relocation is not in the best interest of 
the child. 62 



Linda D. Elrod 

The shifting burden of proof looks at the reality that the court has al· 
ready entrusted the care of the child to one of the parents who makes the 
day to day decisions. If the relocating parent can show a good faith rea
son for the move, the non-cu.~todial parent then has the burden of show· 
ing (with concrete. material reasons) why relocation is not in the child's 
best interest.63 

Courts are more likely to find that a proposed relocation is a material 
change of circumstances in a true shared physical custody situation. If 
both parents are involved in the day to day care of the child, either the 
parents or the court will need to fashion a new panmting scheduJe.64 Tile 
label attached to the custody/residency arrangement is less important 
than the actual parenting that is happening. Where the parents truly 
share both legal and physical custody. an application by one parent to 
relocate with the child to an out-of-state location is analyzed as an appli
cation for a change of custody.6S Among the things that courts look at to 
detennine if parents are sharing "primary custodial responsibilities .. are 
(J) transporting the child to and from school; (2) attending the child's 
school activities and sporting events; (3) helping the child with home· 
work; (4) preparing the child's meals; (S) caring for the child overnight; 
and (6) attending to the child's medical needs.66 

No Presumption Either Way 

The trend, however, is away from presumptions and toward using a 
be.~t interests test.67 Some courts handle relocation cases in cases in which 
the parents share custody, discussed supra. as initial custody orders, us
ing the best interests rules, rather man requiring a change of circum
stances.68 In overturning the stringent standard requiring a custodial 
parent to show .. exceptional circumstances" for a move, the New York 
Court of Appeals stated: 

It serves neither the interest of the children nor the needs of justice 
to view relocation cases through the prisms of presumptions and 
threshold tests that artificially skew the analysis in favor of one 
outcome or the other.69 

In Georgia, the Supreme Court, in changing from a presumption in fa
vor of relocation to the best interest standard. stated: 

[T]he primary consideration of the trial court in deciding custody 
matters must be directed to the best interests of the child involved 
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.•• any determination of the best interests of the child must be 
made on a case-by-case basis. This analysis forbids the presump
tion that a relocating custodial parent will always Jose custody and, 
conversely, forbids any presumption in favor of relocation.10 · 

Recently. the Colorado Supreme Court stated: 

..• each parent bas the burden to persuade the court that the reloca
tion of the child will be in or contrary to the child's best interests, 
or that the parenting plan he or she proposes should be adopted by 
the court. The focus of the court. however, should be the best inter· 
ests of the child. The court may decide that it is not in the best in. 
terests of the child to relocate with the majority time parent Then, 
if the majority time parent still wishes to relocate, a new parenting 
time plan will be necessary. 

Alternatively, the court may decide that it is in the best interests 
of the child to relocate with the majority time parent In that situa· 
tion. the court must fashion a parenting time plan which protects 
the constitutional right of the minority time parent to care for and 
control the child. In' either event. the court must thoroughly dis
close the reasons for its decision and make specific findings with 
respect tO each of the statutory factors.'• 

These cases, and others represent a clear trend toward using a case spe
cific, fact sensitive, best interest analysis in every case. 

FACTORS IN EVALUATING 
MOVE IN CHilD'S BEST INTEREST 

••• ~nsitive case-by-case balancing is required to ensure that all 
intertsts-both parents' and children's are trtated as equitably as 
pouible.n 

As in other custody determinations between fit parents. the best inter
est of the child is not always clear. 73 Some state legislatures and courts 
have developed lists of factors for the court to consider in evaluating the 
child's best interests in custody cases; others have lists specific to relo
cation. Unfortunately. most statutes have no weight assigned to the im
portance of the factors. If the best interest of the child is truly the 
standard, then the focus should be on the individual child's age and de-
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velopmental, physical, emotional. spiritual and educational needs. The 
judge then must evaluate if the child's needs are being met by an indi
vidual, such as the primary caregiver, by both parents, or by the larger 
community. However, many of the factors stress "parent" consider
ations such as the distance, cost and difficulty of visitation. 

Sttmuory FtiCion 

Statutory factors vary from state to state but contain many similari
ties. Louisiana enacted the factors developed by the American Acad
emy of Matrimonial Lawyers which are among the most child-focused. 
These factors require consideration of: 

A. ( 1) The nature, quality, extent of involvement. and duration of 
the child's relationship with the person proposing to relo
cate and with the nonreJocating person. siblings, and other 
significant persons in the child's life; 

(2) The age, developmental stage, needs of the child, and 
likely impact of relocation on the child's physical, educa
tional, and emotional development. taking into consider
ation any special needs of the child; 

(3) The feasibility of preserving the relationship between the 
nonrelocating person and the child through suitable visita
tion arrangements. considering the logistics and financial 
circumstances of the parties; 

(4) The child's preference, taking into consideration the age 
and maturity of the child; 

(5) Whether the person seeking relocation has an established 
pattern of conduct promoting or thwarting the nonrelo
cating person's relationship with the child; 

(6) Whether the relocation will enhance the general quality of 
life for both the custodial party seeking relocation and the 
child, including but not limited to financial or emotional 
benefit or educational opportunity; 

(7) The reasons each person seeks or opposes relocation; and 
(8) Any other factor affecting the best interest of the child. 

B. The court may not consider whether or not the person 
seeking relocation of the child wilt relocate without the 
child if relocation is denied or whether or not the person 
opposing relocation will also relocate if relocation is al
lowed.74 
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Colorado amended its statute in 2001 to require a court to consider 
twenty-one factors: chose used to make the initial best interests determi
nation, plus nine additional factors panicululy relevant to relocation.7s 
Several otbc:r states have lists of factors,76 

Court E11a1UIYIUtl F«ton 

In the absence of a statute specifically tailored to relocation, appellate 
courts have set out factors to help trial judges evaluate the child's best 
intcrat in move away cases. A summary laundry Jist of the various fac· 
tors chat courts consider are: 

1. 1be prospective advantages of che move in improving the mov
ing parent's and the child's quality of life; 

2. 1be integrity ofche moving parent's motive for relocation. con
sidering wbetber it is to defeat or deter visitation by the non
moving parent; 

3. 1be integrity of the nonmoving parent's motives for opposing 
the move; 

4. Whether theR is a realistic opportunity for visitation which can 
provide an adequate basis for preserving and fostering the 
nonmoving parent's ~lationship wich the child. and che likeli
hood that each parent will comply wich such alternate visitation; 

S. What was contemplated by the parties and the court at che time 
the original orders were entered; · 

6. The history of the relationship of che child and each party; 
7. 1be input from che attorney for the minor child; 
8. The famlly relations report; 
9. 1be cost of visitation, considering the distance between the two 

cities, the cost of travel. and the ease of travel; 
10. Tbe impact of relocation on the child and che chance for improv

ing the child's quality of life: 
a. Emotional, physical and developmental needs of the chil

dren; 
b. the children's opinion or preference as to where to live: 
c. the extent to whicb the moving parent's income or employ

ment will be enhanced: 
d. the degree to which housing or living conditions would be 

improved; 
c. the existence of educational, bealch and leisure opportunities 

at least equivalent to existing ones; 
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f. the quality of the relationship between the children and each 
parent; 

g. the strength of the children's ties to the present community 
and extended family there; 

h. the likelihood that allowing or denying the move would an
tagonize hostilities between the two parties: 

i. any special needs or talents of the child that require accom
modation and whether it is available in the new location; 

j. whether the child is a senior year in high school and should 
not which be moved until graduation without his or her con
sent: and 

k. any other factor bearing on the child's interest.77 

Using th~ Futon to Filul• B~st l"tenm of th1 Cldld 

... Usually, in relocation cases, there is no good or right answer, 
especially for the child. 78 

Although numerous factors are found in the statutes and cases, trial 
judges seem to concentrate on three major factors: the reasons for and 
against the move; whether the move will enhance the child• s quality of 
life; and the availability of realistic substitute visitation schedule to 
maintain a relationship with the nonmoving parent. Several states have 
noted that when analyzing a situation in which one parent seeks to relo
cate with the minor children, the paramount need for continuity and sta
bility in custody arrangements, and the harm that may result from 
disruption of established patterns of care and emotional bonds with the 
primary caretaker, weigh heavily in favor of maintaining ongoing cus
tody arrangements. On the other hand. the attachment between the cbild 
and the non-relocating parent also will be an important consideration. 79 

Motives Matter 

Courts have approved a number of reasons as valid for moving. with 
most relating to starting a new life and improving the overall economic 
condition of the custodial parent and the child.IIO The AU Principles set 
out the following as valid reasons for a move: 

( 1) to be close to significant family or other sources of suppon, (2) to 
address significant health problems, (3) to protect the safety of the 
child or another member of the child's household from a signifi-
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cant risk ofhann, (4) to pursue a significant employment or educa
tional opportunity, (S) to be with one's spouse or domestic partner 
who lives in, or is pursuing a significant employment or educa
tional opportunity in, the new location. (6) to significantly im
prove the family's quality of life. The relocating parent should 
have the burden of proving the validity of any other purpose ••.• 
The court should find that a move for a valid purpose is reasonable 
unless its purpose is shown to be substantially achievable without 
moving, or by moving to a location that is substantially less disrup
tive of the other parent's relationship to the child. II 

These AU reasons have been cited with approval in Rhode lsland,l2 
Vermont,83 and West Virginia.M 

Most courts have been sympatheti<; to a residential parent who wants 
to move because either the parent or a new spouse is being transferted, 
is getting a promotion or has better job opportunities. ss A parent who is 
moving to take a new job may be required to sbow that be or she at the 
very least applied for a job or seriously looked for one in the area. 86 On 
the other hand. the parent is not required to apply for every job that 
might be available in the state if the parent has made a reasonable 
search.l7 Just because a parent has remarried or has a higher paying job 
offer does not ensure that the request to move wi11 be allowed.il 

Most often. there is not just one motive for the move, but several. For 
example, one modler wanted to move with a three year old because she 
was going to l'C11111TY· the new location had a lower cost of living than 
California. she would be able to stay home to care for the child. and she 
had family tbere.l9 Some courts have found a valid reason in the custodial 
parent's desire to move to an area in closer proximity to relatives90 or to 
advance one's education." However, a Nevada court denied a mother's 
request to move where she could obtain the same degn:e from the same 
college without relocating through either Internet classes, audio and 
video classes, or live classes through the college's extcn.4iion campus.92 

Courts have found the custodial parent's reasons inadequate when 
they seem to be not concrete or to frustrate the nonresidential parent's 
visitation. In the absence of abuse, the desire of one parent to distance 
the child from the other parent certainly will not be a sufficient reason,93 
For example, when a mother wanted to move from California to Florida 
to explore the possibility of a job as a parapsychologist, the court found 
the reason really to be to thwart the father's visitation.94 A parent who 
.. thinks" that the environment in another location may be better for their 
health may find the court rejecting the relocation for that reason.'.s 
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Courts have not been sympathetic to parents who unilaterally act in 
taking the children from the jurisdiction without the coun or the other 
parent's permission. The coun may change custody to the nonmoving 
parent.961f there is concern about parental alienation. a coun may be re
luctant to allow the parent and child to relocate.97 

The motives of the nonresidential parent are important also. A parent 
who has not exercised visitation but just wants to keep the other parent 
from moving is not in a strong position. In one case, the coun allowed 
the move where the father had been manipulative and controUing,98 The 
court can look at the likelihood that allowing or denying the move 
would antagonize the hostilities between the two parties.99 

Child's Quality of life Issues 

The proposed relocation may justify a change in custody only if such 
a change is in the child's best interests. If the judge changes the child's 
custody to the noncustodial parent. even if staying in the same city, the 
child will experience a change. Therefore. the judge has to weigh care
fully the two living arrangement~. keeping in mind that it is the child, 
not the warring parents, whose interest~ need to be protected. As one 
judge noted: 

. . • a child's development is not something with which courts 
should experiment and risk disruption. Although ideally a child 
would develop a close relationship with his loving and caring par
ents through an equal division of parenting time, the ideal is diffi
cult to achieve when, as in this case, the child's parents elect to 
establish their homes in different communities. This problem is 
further compounded by the friction that often develops between 
ex-spouses as they move on with their lives after their divorce ••.. In 
ordering this change in custody the trial court forgot that the para
mount consideration in a child custody declswn is the child·s best 
interests, not those of his parents. too 

The child's quality of life may be tied to a large extent to the custo
diaVresidential parent's quality of life. A child theoretically benefits 
from a custodial parent who has a stable relationship, more money. 
more time, and less connict.•o• Where the proposed relocation provides 
education, emotional and economic benefits for the child, many couns 
feel the relocation should be granted.102 
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Courts have changed custody to the nonmoving parent where the rca
sons for the move and the quality of the new environment do not out
weigh the adverse impact. IOJ For example. when a mother who had sole 
custody moved to North Carolina before the court bearing, the court 
changed custody to the father. The court found that a relocation wu not 
in child's best interest because both sets of child's grandparents lived 
wbcrc father resided. the child wu familiar and happy in father's home 
and had lived tbcrc almost nine months at the time of the modification 
hearing and expressed a preference to live with the fathcr.I04 A Missouri 
court found that it wu not in the children's best interests to move 1.200 
miles because the ~ather lived only seven houses away and wu an active 
participant in their daily lives. lOS In another case. wbcrc children had 
moved and were experiencing academic and attendance difficulties in 
addition to separation from their father, the court changed custody to the 
father during the school year.I06 

Tbcrc is little valid research on wbctbcr it is in the best interests of a 
child to remain ncar to both parents. t07 Research docs show that chil
dren suffer the most harm in high conflict cascs.JOI To the extent that a 
relocation rcduecs the conflict between the parents, it could enhance the 
child's quality of life. Studies have shown that contact with both parents 
is best when the parents can cooperatc.109 Although one study purports 
to show that children of divo~ parents who arc separated from one 
parent due to either parent moving beyond an hour's drive arc signifi
cantly less wcU off on many child mental and physical health mcuurcs 
compared to those children whose parents do not rcJocate,IIO this study 
bu been severely criticized both for its mctbodology and for its conclu
sions. ttl More research needs to be done on the effects of relocation on 
children of different ages. 

Ahematiw Parenting Plans 

Almost every move to a distant relocation is going to adversely affect 
the nonmoving parent's visitation rights or parenting time. ttl That new 
arrangements have to be made that arc more difficult or less convenient 
is not sufficient reason to deny the move.tl3 The New York Court of 
Appeals stated: 

Lite Humpty Dumpty, a family, once broken by divorce. cannot 
be put baclc together in precisely the same way. The relationship 
bctwccn the parents and children is ncccssarily different after a di
vorce and, accordingly. it may be unrealistic in some cases to try to 
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preserve the noncustodial parent's accustomed close involvement 
in the children's everyday life at the expense of the custodial par
ent's efforts to start a new life or to form a new family unit.114 

1l1e key is to craft an alternate visitation schedule that continues and 
preserves the relationship between the child and the non-custodial par
ent without imposing all of the burdens of relocation on the child. The 
cases which are most successful in allowing a move have been those in 
which the moving parent has carefully considered and drafted plans that 
will minimize the adverse effect that the move will have on the par
ent-child relationship with the nonmoving parent. 

Among the factors the court will consider are the distance between 
the two cities. the costs of travel, and the ease of travel. Restructuring 
visitation often means scheduling physical visitation for more time dur
ing the summer and school holidays. The result may be more actual 
days. but less frequency than the original order. 

With today's modem methods of communication, there are more op
portunities for maintaining contact with parents and others who do not 
live close to the child. Virtual visitation offers alternate ways for parents 
to have contact ItS One court noted that "increased use of alternatives to 
normal physical visitation, such as phone calls, letters and even e-mail 
... are feasible."lt6 Several other courts have recognized the advances 
in technology that have made possible contacts that would have been 
unheard of twenty years ago.tt1 While the new technology will not sub
stitute for personal contact, it can help maintain the parent-child con
nection. 

INTERNATIONAL MOVES 

A handful of states that has considered the issue have used the same 
standard for a contemplated international move as for an interstate 
move.118 Relocation to a foreign country, however, may involve addi
tional considerations. For example, there may be the introduction of 
cultural conditions far different from those experienced in the United 
States. The greater distance may make the additional costs of visitation 
prohibitive in many cases. although virtual visitation alternatives may 
exist.I 19Jn addition. there may be some concerns about enforcement of 
custody and visitation orders in another country. Alabama has a statute 
which considers as a factor whether the proposed relocation is to a for
eign country which does not norma11y enforce the rights of noncustodial 
parents.J20 
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CONCLUSION 

Statutes and court decisions on relocation have created a true 
hodge- podge of presumptions, burdens, factors and lists. There re
mains no universal standard. Within the past four years, it does ap
pear clear that the emerging standard is the case-by-case best 
interests of the child approach. While it is hard to argue with a judge 
trying to do what is in a child's best interests, as we have seen in 
other areas, the child's best interests are hard to predict and the deci
sion can be highly subjective. In addition. if the concern is for the 
child to maintain contact with both parents, there needs to be an ave
nue for a custodial parent to challenge a noncustodial parent's relo
cation which may not be in the child's best interests. The uncertainty 
inherent in a best interest test leads to often painful, expensive, and 
time-consuming litigation with inconsistent results. As one dissent
ing judge noted: 

(R]eplacement of concrete standards with an amorphous best-in
terest-of-the-child standard wiD leave the trial courts fr= to con
sider any circumstance in a child's life as a potential~ to 
uproot the child ••• Without any guidance (in the form of presump
tions] •.• every dissatisfaction a noncustodial parent has with the 
parenting of the custodial parent becomes ·a proper basis for re-liti
gating custody ,121 

Relocation cases are hard on the parents, the children, the lawyers 
and the judge. While a parent may think he or she has won a relocation 
case. if the child suffers loss of a strong parent-child relationship or 
has to fly across the country during every break, the child ha.'l lost 
something significant. On the other hand, if the courts truly focus on 
the needs of the child, rather than the demands and wishes of the par
ents, the best interest test may be the most equitable way to decide 
these troublesome cases. The outcome of any given case will depend 
upon the existence of a statute or case precedent making it easy or dif
ficult for a parent to relocate with a child, the type of parenting ar
rangement or order that currently exists. and the attitudes of the judge 
who will be hearing the motion as to the best interests of any given 
cbild.l22 
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APPENDIX (continued) 
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Rhode llllnd X Dupfe Y. Dupfe. 
RJ. GEN. lAWS ANN. 857 A..2d 242 (R.I. 
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2.0 Literature Review 
One of the most frequently contested issues in the family courts is whether a parent may relocate 

with a child, moving away from the locale where both parents lived after their separation, thus 

affecting the child's relationship with the non-moving parent. In general, the issue that is litigated is a 

proposed move of a parent with a child to a new location some distance away from the non-moving 

parent. There is a growing international literature on the effects of relocation and litigation on 

children. This literature is helpful for policy makers, judges, lawyers and parents in providing a better 

understanding of the nature and dynamics of these cases. However, this literature reveals the 

complexity and fluidity of these cases rather than suggesting that simple rules can be developed for 

resolving these cases, and the literature can be very difficult to apply to individual cases. 

In this chapter we identify themes and review the leading articles in the literature on relocation. 

Limitations of space (and time for carrying out this project) prevent this from being an exhaustive 

review of all literature on relocation; in particular we have not included discussion of some of the 

secondary literature that merely summarizes or critiques primary research studies. The chapter 

begins with a brief review of legal literature that identifies the major legal issues in relocation cases 

and the differing approaches to relocation in various countries. We then review some of the literature 

that describes the challenges in settling relocation disputes. The chapter then considers the most 

significant social science studies on relocation, considering first research on the effects of relocation 

on children and then recent studies on families involved in relocation litigation in different countries. 

We conclude by summarizing the key findings and trends in the literature, and commenting on the 

value and limitations of the existing social science literature on relocation. 

2.1 The nature of relocation disputes and differing legal approaches 

Parental relocation cases reflect the reality that after separation there are often very important 

economic and social reasons for former spouses to want to move away from the locale where they 

shared a residence (Bala & Harris, 2006). The increase in the number of relocation cases also 

reflects the gradual, but sustained, increase in the involvement of fathers in parenting in intact 

families, and their desire to maintain an active involvement in the lives of their children after 

separation (Parkinson, 2011). Technological changes have also had an interesting relationship to 
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relocation issues, as inexpensive long distance telephone calls, email and webcams can facilitate 

contact between parents and children. In addition, the internet is playing a role in more individuals 

finding distant new partners and wanting to move to pursue these long distance relationships. 

There are a number of very different legal approaches to the resolution of relocation disputes, all 

claiming to promote the welfare of children. Some argue that there should be a presumption in 

favour of allowing the custodial parent, usually the mother, to relocate, as that parent has the 

primary responsibility for the welfare of the child; promotion of her social or economic well-being will 

usually promote the welfare of the child (e.g., Wallerstein & Tanke, 1996). Some jurisdictions have 

adopted this approach.ill Others argue that a presumption against moving a child is most 

appropriate, since children will generally benefit from stability and maintaining relationships that will 

inevitably be affected if the custodial parent moves with the child (Braver, Ellman & Fabricius, 2003; 

Warshak, 2003), and a few jurisdictions have adopted this approach.111 

Since the 1996 Supreme Court of Canada decision in Gordon v. Goertz,QI Canadian judges have 

had to follow a "best interests of the child" approach that, at least in theory, requires an 

individualized assessment in each case, without any presumption or onus. Although far from 

universally accepted in the United States, the dominant trend in that country is also a best interests 

approach, without a presumption for or against relocation. This is also the approach in Australia and 

New Zealand. 

The reality of relocation cases is that while the test that Canadian courts use in making the decision 

is intended to promote the best interests of the children involved, in individual cases judges are 

forced to choose between a small number of alternatives, each of which may result in the child being 

less well-off in some significant respect than before the litigation commenced. The options are 

usually stark, and all may have potential negative effects on the child (Waldron, 2005). The court is 

often faced with just two choices: 

• If the custodial parent is permitted to move with the child, this will inevitably strain, and 

sometimes effectively sever, the child's relationship with the parent left behind; or 

• If the former custodial parent will move without the child if court approval for relocation is not 

obtained, the change in the child's living arrangements will be emotionally disruptive to the 

child, and the relationship with the parent who moves away will suffer. 

In some cases there are other, less common, options. A third option involves the custodial parent 

stating that if the court refuses permission for relocation, they will not move without the child. If this 

option is exercised, however, the child's welfare may still be negatively affected. In some of these 

cases, the child's welfare will be directly affected, as the child may, for example, be deprived of the 

opportunity of an increase in standard of living. This outcome may also indirectly negatively affect 

the child, since refusing to allow the custodial parent to move will very likely cause some 

unhappiness to that parent, and in some cases may contribute to clinical depression of the custodial 

parent (Henaghan, 2011). There is a concern that a parent in this situation may unconsciously 

"blame" the child for having deprived herMl of some social or economic opportunity, and some 

Canadian decisions have held that it is inappropriate for a court to place weight on the response of 

an applicant parent to the question of what she will do if her application for relocation is denied.rru 
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Other less common options are that both parents move to the new location, or the custodial parent's 

new spouse moves to the custodial parent's location. 

Judges can and sometimes do impose conditions on the parents who are permitted to relocate in 

order to promote the welfare of the children involved. However, whatever the outcome, there is a 

significant likelihood that the children will in some way be worse off after the proceedings than 

before. While in theory the court is making a decision based on an assessment of the "best 

interests" of the children, in reality the judge is often choosing the "least detrimental alternative." 

It is important to appreciate that the law is only involved when the custodial parent (usually the 

mother) wants to move (and the other parent opposes the move). It is not uncommon for 

non-custodial parents (usually fathers) to move after separation, which often results in much less 

contact with their children, and sometimes in the virtual disappearance of these parents from the 

lives of their children. The unilateral decision of the non-custodial parent (usually the father) to move 

away often has a negative effect on the well-being of his children, but there is no legal regulation of 

such a move. On the other hand, if non-custodial parents want to maintain a relationship with their 

children, they too will be restricted in where they can live, and there is some evidence that for many 

separated parents their children are "anchors," keeping them in relatively close proximity to the 

former family home and each other (Parkinson, 2011). 

2.2 The challenge of settling relocation cases 

In one study that considered the difficulty in settling these cases, Parkinson and Cashmore (2009) 

reported that in Australia, approximately 6 percent of family law cases require a judicial disposition, 

while in contrast, the authors found that 59 percent of cases involving parental relocation required a 

determination by a judge. A New Zealand study found that 51 percent of the relocation cases 

required court intervention to be resolved (Taylor, Gollop, & Henaghan, 2010). Further, of the 

relocation cases that do settle prior to a judicial ruling, many are resolved after the litigation process 

is quite advanced or even after the start of the trial. 

One major reason for the low rates of settlement of these cases without judicial determination is that 

there is typically no middle ground for reaching a compromise (Parkinson, Cashmore, & Single, 

2010). In these cases, the two sides are very much at polar opposites- either the primary caregiver 

(usually the mother) who wishes to move will relocate or she will not, and the father will choose to 

move to the same location as the mother and child or he will not. When faced with such mutually 

exclusive options, there is frequently very little room for negotiation and compromise. Further, the 

appellate jurisprudence gives judges significant discretion, making it more difficult to predict the 

outcome if a matter does go to trial, further complicating the prospects for settlement. 

Cases in which parents have separated and one parent seeks to relocate with the children pose 

great challenges for judges and lawyers, as well for the parents and children involved. Similar to the 

situation in Australia and New Zealand discussed above, in Canada these cases tend to be more 

bitterly contested than other family law cases, as there may be no middle ground for a compromise, 

and a significant portion of all family law cases that go to trial feature relocation as the central issue. 

Further, the test that Canadian courts use to decide whether to permit a parent to relocate with 
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children -the "best interests of the child" -gives trial judges substantial discretion to examine and 

assess all of the circumstances of a case, making outcomes difficult to predict and settlements 

harder to negotiate (Bala & Harris, 2006; Henaghan, 2011). 

2.3 Studies on the effects of relocation 

While disputes involving parental relocation are among the most frequently contested cases in family 

law, this area has not been the subject of very much social science research. There is a growing 

though still small body of social science literature on the effects of relocation on both intact and 

separated families. However, the bulk of this research looks at the impact of relocation on family 

members in a general context of changes in residence rather than specifically in the area of family 

breakdown (Taylor et al., 2010). There have been two broad methodological approaches to the more 

direct study of relocation: one is retrospective and focuses on children (or young adults) who 

experienced parental separation and/or relocation; the other is to focus more specifically on 

relocation cases that are contested (or that were contested). The remainder of this chapter reviews 

the available social science literature on parental relocation, grouping the studies by methodological 

approach. 

Wallerstein and Tanke (1996) published one of the first reports examining the issue of parental 

relocation following separation. This study was based on a 1995 amicus curiae brief filed by 

Wallerstein in the California relocation case of In reMarriage of Burgess. Drawing on earlier theories 

of attachment suggesting that children need the benefit of a strong bond to one primary parent (e.g., 

Goldstein, Freud, & Solnit, 1973), Wallerstein and Tanke (1996) argued that in cases where the 

primary parent (typically the mother) wishes to relocate with her children, there should be a 

presumption to allow the move, since a disruption of this primary attachment bond would be 

detrimental to the children involved. Wallerstein and Tanke (1996) do note, however, that in cases 

where both parents have been closely involved in child rearing, the issues may be less 

straightforward. 

Wallerstein and Tanke's (1996) position has been criticized on both methodological and theoretical 

grounds (e.g., Pasahow, 2005; Warshak, 2000, 2003). Warshak (2000) pointed out that Wallerstein 

and Tanke's (1996) position advocating allowing custodial parents to relocate was based on only ten 

references, seven of which were published by Wallerstein's research team. Further, Wallerstein's 

empirical research only included six families that experienced relocation during the study and thus 

data directly related to relocation were very limited. In contrast, Warshak (2000) asserts that his 

examination of over 75 social science studies suggests that it is in a child's best interests to remain 

within easy access of both parents. Warshak's review was based on studies of the effects of 

relocation on children in both intact and divorced families, as well as studies on the effects of 

parents on the psychological development of children, the effects of parental absence, the impact of 

divorce, the effects of different custodial arrangements, and the effects of remarriage. Warshak 

(2000) argues that Wallerstein's position "ignores the broad consensus of professional opinion, 

based on a large body of evidence, that children normally develop close attachments to both 

parents, and that they do best when they have the opportunity to establish and maintain such 

attachments" (p. 85). 
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Warshak further argues that most of the studies that are used in support of the importance of the 

attachment bond between primary caregivers and children report correlational, rather than causal, 

relationships. As Warshak (2000) observes: "when parent and child adjustment go together, we must 

also consider the possibility that it is the child's adjustment that influences the parent's adjustment, 

or that a third factor is the causal agent linking the two factors together" (p. 88). In addition, many of 

the studies collect data on how well the child is doing only from the mother, which "may inflate the 

correlations between mother and child adjustment because of the influence of the mother's own 

emotional state on her perceptions of her children" (p. 88). 

A contrasting school of thought from that advanced by Wallerstein and her colleagues argues that, 

in most families, children form close attachments with both parents, not just the primary caregiver 

and, in order to ameliorate the risks associated with parental relationship breakdown, it is important 

to maintain ongoing and frequent contact with both parents following separation (Kelly, 2000, 2007; 

Kelly & Lamb, 2003; Stahl, 2006; Warshak, 2000, 2003). According to this perspective, the best 

interests of the individual child should be the paramount consideration in decisions regarding 

relocation, rather than a presumption that the primary caregiver should be allowed to relocate if she 

desires. 

One of the strongest statements of concern about the effects of relocation on young children was 

articulated by the American mental health professionals Joan Kelly and Michael Lamb in a 2003 

article. They raised concerns about whether a child who is not able to see a parent on a regular 

basis in the early years of life will be able to form a proper psychological attachment to that parent. 

In a passage cited by some Canadian judges, they wrote: 

Because attachments are more fragile in the earliest phases of formation, it is likely that 

younger children are more vulnerable to disruptions in attachment formation and 

consolidation. In assessing the potential psychological risks associated with relocation ... 

therefore, it is crucial to consider the child's age and phase of the attachment process when 

the non-moving parent has been involved in parenting, even if he or she has spent as little as 

a day or two each week with the child since the separation. It would be ideal if divorced 

parents wishing to relocate could be persuaded to wait until their children are at least 2 or 3 

years old, because the children would then be better equipped with the cognitive and 

language skills necessary to maintain long-distance relationships, particularly when 

formidable distances separate them from one of their parents (p. 196).!§1 

They further suggest that if parents are more than an hour's drive away from one another, it will be 

difficult to maintain frequent contact and a strong parent-child tie. Other mental health professionals 

raise similar concerns about relocation of young children disrupting attachment with the non-moving 

parent, and being distressing for a child if it results in the rupturing of a strong, positive bond with a 

parent figure. However, other writers also observe that if there is not a strong attachment to the 

non-moving parent, relocation at a young age is less disruptive to a child as community and peer 

attachments are not significant in this age group (Taylor et al., 2010; Waldron, 2005). 

While Kelly and Lamb raise concerns about relocation somewhat more forcefully than some other 
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mental health professionals, most researchers emphasize that the risks of relocation for any child 

must be weighed against the benefits for the individual child, and most of the recent writing by 

mental health professionals does not advocate a legal presumption against allowing relocation, but 

rather advocates a "child focused" approach (Austin, 2008; Stahl, 2006). Even Kelly and Lamb 

(2003) emphasize that both costs and benefits exist in any potential relocation case, and these must 

be compared and assessed in determining how the children's best interests should be met: 

When relocations offer mentally healthy, competent, and committed custodial parents 

improved occupational, educational, or marital opportunities ... their children are likely to 

benefit from the parents' enhanced psychological well-being, particularly if they are able to 

maintain meaningful relationships with involved and competent non-moving parents through 

regular contact. If the children concerned have tenuous, nonexistent, or deeply disturbed 

relationships with non-moving parents ... the benefits of relocation likely outweigh the costs 

and relocation might be desirable. (p. 202) 

Norford and Medway (2002) examined the social adjustment of a group of 408 American high school 

students who fell into one of three groups: frequent movers (6 to 13 relocations); moderate movers 

(3 to 5 relocations); and non-movers. The study also collected data on the primary reason for the 

move, and interviewed the mothers of 67 of the students in the frequent mover group. The findings 

indicated that students who had moved as a result of their parents' separation or divorce participated 

in a significantly lower number of extracurricular activities as the number of moves they experienced 

increased. This effect was not significant for students who moved for reasons other than parental 

separation or divorce. However, they did not find a significant relationship between whether a 

student moved following parental relationship breakdown and negative social and emotional 

adjustment. Instead, it was found that maternal attitude towards relocation was related to students' 

psychological adjustment: students who were frequent movers and whose mothers reported a 

negative attitude towards relocation were more likely to suffer from depression. It should be noted, 

however, that this study did not account for the distance involved in the relocation, changes in 

socioeconomic status as a result of relationship breakdown, or the nature of the students' 

relationship with the non-relocating parent, and thus could not examine the effects of changes in the 

nature of that relationship on students' social and emotional adjustment. Further, this study did not 

include students who experienced one or two moves, and thus no conclusions can be drawn about 

the effects of low frequency mobility. 

A study by Braver, Ellman and Fabricius (2003) attempted to examine the long-term effects of 

relocation on children's adjustment, well-being, and long term relationship with their parents by 

surveying college students enrolled in an introductory psychology class whose parents had divorced 

at some point during their childhoods. In some cases, the parents remained in close proximity to 

each other following the divorce; the responses of students who reported these circumstances were 

compared with those of young adults who reported that at least one parent had moved more than 

one hour's drive from their prior residence following the divorce. The final sample consisted of 602 

college students whose parents had divorced at some point during their childhood. Respondents 

were classified into one of five possible groups: (1) neither parent moved more than one hour from 
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the family home following the divorce; (2) the mother moved more than one hour away and the child 

moved with her; (3) the mother moved more than one hour away and the child remained with the 

father; (4) the father moved more than one hour away and the child moved with him; or (5) the father 

moved more than one hour away and the child remained with the mother. In cases where both 

parents had moved more than one hour away from the family home, respondents were asked which 

parent moved first. 

Braver et al. (2003) found that young people who reported that one parent had moved at least one 

hour away following their divorce (either with or without the child) fared worse on measures of their 

current financial, psychological, social and emotional well-being. Specifically, compared to 

respondents who reported that neither parent moved more than one hour away, students whose 

parents moved either with or without them received less financial support from their parents, 

experienced higher levels of hostility in their relationships with others, reported being more 

distressed by their parents' divorce, rated their parents more negatively as role models and sources 

of social support, indicated that the nature of their parents' relationships with each other was worse, 

and rated themselves more negatively on measures of physical health, life satisfaction and 

adjustment. Based on these findings, Braver et al. (2003) argued against a presumption that 

custodial parents should be allowed to relocate with their children. 

While the data reported by Braver et al. (2003) provide evidence of a relationship between parental 

relocation following divorce and negative outcomes for children, it is important to note that these 

findings are correlational rather than causal. It is impossible to conclude that the relocation of one 

parent following divorce caused the subsequent negative outcomes for the children; the possibility of 

the existence of other factors that are responsible for both parental relocation and negative 

outcomes for children must be acknowledged. As Braver et al. (2003) observe, "preexisting factors 

that could plausibly play this role include a low level of functioning for one or both parents, the 

inability of one or both parents to put the child's needs ahead of his or her own, and high levels of 

pre-move conflict between the parents ... " (pp. 214-215). A further limitation of this research concerns 

the use of college students as respondents in this study. A sample of college students cannot be 

assumed to be representative of the population of young people who have experienced their parents' 

divorce. It is likely that college students, in general, represent a somewhat more affluent and better 

educated group than the population as a whole, and thus may include those individuals who are 

likely to be most resilient to adverse life events. 

Austin (2008) argued that the early work of Wallerstein and her colleagues, focusing on attachment 

bonds between children and their caregivers, did not take account of research findings from 

large-scale and representative population studies that provided evidence that there can be negative 

effects from relocation on children, even in intact families, and that these effects are potentially 

exacerbated in non-intact families. According to Austin (2008), these negative effects of relocation 

include "school behavior problems, [lack of] academic success, [lower] school graduation ... rates, 

[higher] teen pregnancy, [earlier] age of first sexual activity, [reduced] child well-being, and [greater] 

amount of idle time" (p. 140). These negative effects occurred even after controlling for family 

income. Austin based his review on the research literature relevant to understanding the complex 

issues surrounding relocation and custody decisions. He cited studies on relocation in general and 

the effects of mobility on children's adjustment, and examined the idea that mobility is one of many 
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stressors following relationship breakdown. Children from separated and divorced families may be at 

a higher risk for adjustment and psychological difficulties and relocation represents another risk 

factor that may have a further negative impact on children's outcomes (Austin, 2008; Waldron, 2005). 

It is important to note that Austin acknowledged that the research in this area is just beginning, and 

he cautioned against over-interpreting the research findings that are available. He stated: 

It would be unsound to use the research reviewed here as a basis for a presumption or bias 

against relocation of a child with a parent who aspires to relocate because of the salient 

social policy issues that surround relocation cases. Relocation disputes are inherently driven 

by the facts of the case and the particulars of the family context. (p. 147) 

2.4 Studies of relocation cases 

There have been a few recent studies from the United Kingdom, Australia and New Zealand that 

have focused on the experiences of parents and children with a history of direct involvement in 

relocation litigation. 

A recent qualitative study conducted in the United Kingdom (Freeman, 2009) interviewed 36 parents 

who had been involved in relocation cases that had either been resolved by settlement by the parties 

or by judicial determination. Both parties were interviewed in two cases; thus, the sample consisted 

of 34 separate cases of which 33 involved international moves. Twenty-five of the interviews were 

conducted with fathers, 2 of whom wished to move with their children and 23 who were opposing 

proposed moves by their former partners. The 11 interviews conducted with mothers all involved 

cases where the mother wished to relocate with her children. In 22 of the 34 cases, the proposed 

relocation was allowed. 

Freeman's (2009) small-scale study found that, even in cases where explicit provisions for ongoing 

contact with the non-residential parent were made at the time of relocation, there was frequently 

difficulty in exercising that contact. The costs and logistics of international travel frequently made it 

difficult for fathers to maintain contact, and arrangements that had been agreed upon at the time of 

relocation were often not honoured. Fathers whose children had relocated reported on the emotional 

turmoil the resulting loss of regular contact caused for themselves and their own parents. It should 

be noted that, in studies such as these, individuals who are satisfied with the outcome of their 

relocation cases may be less likely to volunteer to participate, thus calling into question the 

representativeness of the study sample. This potential bias is further suggested by the 

preponderance of fathers whose children had been allowed to relocate with their mothers, a group 

that is frequently dissatisfied with the outcome of their case. 

Behrens, Smyth and Kaspiew (2009) conducted a retrospective qualitative study of a number of 

Australian parents who had been involved in relocation disputes. The study involved an analysis of 

all 200 contested relocation cases in the Family Court of Australia from 2002 to 2004, and in-depth 

interviews with a sample of 38 parents drawn from these cases (27 fathers and 11 mothers). The 

analysis of court decisions revealed the following findings: 

• 90 percent of the individuals who wanted to relocate were female; 
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• in 57 percent of the cases, the move was allowed; 

• 61 percent of the cases involved a move of 1 000 kilometres or more; 

• 70 percent of cases involved allegations of violence; 

• the major reasons given for wanting to relocate were to be closer to family (33 percent), to be 

with a new partner (30 percent), and to escape violence (8 percent). 

According to Behrens and Smyth (2010), the major themes that emerged from the in-depth 

interviews with the 38 parents included: 

• a high prevalence of high conflict and/or abusive relationships predating the relocation dispute, 

including a significant minority of short, unhappy relationships with separation occurring during 

pregnancy or shortly after the birth of a single child; 

• the relocation dispute was one of many sources of conflict and dispute between most parents; 

• smoother paths after relocation were reported for parents who were in less high conflict 

relationships, and for whom this was really a "relocation only dispute"; 

• relocation as a significant point of transition in parent-child relationships, with long-distance 

parenting falling into one of two patterns: "Separate Homes, Separate Lives" or "Parental 

Engagement in Both Locations," and only a small number of parents losing contact with their 

children after relocation; 

• those applying to relocate giving complex, multiple reasons for their decision, often including 

the poor quality of their relationship with the other parent. (p. 19) 

It should be noted that the sample, and thus the findings, from the interviews conducted for this 

study do not include child adjustment measures. Twice as many interviewees had been involved in 

cases which resulted in an order allowing relocation than not allowing the move, and the majority of 

respondents interviewed were fathers. Thus, the majority of the sample interviewed represented 

fathers who had unsuccessfully opposed a relocation application, suggesting that the sample 

studied should not be viewed as representative of relocation disputes in general. Further, the 

interview sample did not include both parents in any of the cases, so in all cases the researchers 

were only able to obtain information regarding one side of the dispute. 

A recent study from New Zealand is one of the few research projects on parental relocation to 

examine the perspectives of both parents and children involved in relocation disputes. Taylor et al. 

(2010) studied 100 New Zealand families involved in relocations disputes. As with the other studies 

of families involved in relocation disputes, these parents were recruited through their lawyers, so the 

study sample is skewed towards relocation cases involving the legal process as opposed to cases in 

which parents made their plans without court involvement. Approximately one-half of the families had 

had their relocation dispute resolved by the courts, and the others settled the case, though 

sometimes after court proceedings were commenced but before trial. The researchers conducted 

in-depth interviews with 114 parents (73 mothers and 41 fathers) and 44 children ranging in age from 

7 through 18 years. Follow-up interviews were conducted with 102 of the initial sample of parents 12 

to 18 months after the initial interview to determine the longer term impact of the relocation and any 

changes in family and contact arrangements. 

The objectives of this project were: 
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• to examine parents' and children's experiences of the outcomes of relocation disputes after an 

application to relocate has been allowed or refused (by a parent or the Family Court), and to 

then follow-up these families 12-18 months later; 

• to explore the factors associated with the successful adaptation of children who are relocated 

away from their non-resident parent, and to identify any problems they encounter; 

• to determine the short-term and medium-term patterns of contact which develop when children 

relocate away from their non-resident parent; 

• to explore the effects of a decision not to approve a relocation on the relationship between the 

parents, and the relationship each of them has with their child(ren); and 

• to examine (in the fully litigated cases) the accuracy of predictions made by the Family Court 

about the likely consequences for parents and children of approving or refusing the proposed 

relocation. (p. 84) 

The report of Taylor et al. (2010) presented preliminary results of the study and focused primarily on 

the findings of the interviews with children. Subsequent reports are planned that will examine the 

parental data in detail. 

The interviews conducted with the children generally indicated their acceptance of and satisfaction 

with a move. Factors that were found to assist children in adjusting to the move included: 

• making friends in the new location and getting involved in extracurricular and sports activities; 

• moving closer to extended family members; 

• moving at a younger age; 

• being able to take personal belongings and pets with them to the new location; and 

• having the support of their parents and siblings. 

The New Zealand study reveals a fluid pattern of post-trial situations, including a couple of cases 

where mothers were permitted to relocate with their children by the courts, and did so, but then 

decided to return. Where mothers were not permitted by the court to move with their children, most 

of them did not move and reported that their children seemed reasonably content, though a number 

of these women planned to wait until their children were older and able to "decide for themselves" 

and then move, generally expecting that their children would want to move with them. 

Relocation of children with their mothers often resulted in a significant weakening of relations with 

the father and his extended family, and in some cases contact effectively ceased. Some of the 

children who were seeing their fathers regularly complained of the dislocation of the travel and time 

away from their new communities in order to see their fathers. This study included both domestic (62 

percent) and international (38 percent) moves. 

A significant number of children continued to maintain contact with their fathers, and some even 

reported an improved relationship with their fathers as tensions between the parents were reduced 

by the relocation. The authors of this study (Taylor & Freeman, 2010) offer a tentative conclusion: 
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For the most part, the children and young people were relatively happy, well-adjusted, and 

satisfied with how things had worked out for them and their families. This is not to say that 

the relocation experience was not difficult or traumatic for some, but rather there was the 

sense that they had adjusted and moved on. This was particularly true of those children and 

young people for whom the relocation issue had occurred some years previously. (p. 141) 

In the New Zealand study, the worst outcomes were for a relatively small group of cases where a 

mother's relocation application was denied (or abandoned by her), and she moved anyway, leaving 

children in the custody of a father who may have had limited involvement in their care prior to this 

change and quite often had a new family with other children. Although some of these reversals in 

custody were successful, almost half broke down in a fashion that was distressing or traumatic to the 

children, with children ultimately being sent by their fathers to live with their mothers. 

While the New Zealand project is one of the largest scale studies of parental relocation conducted to 

date and a great deal of information was collected regarding the perspectives of parents and 

children involved in relocation disputes, a couple of limitations to the data should be noted. First, the 

majority of the families included in the study were recruited through private lawyers, meaning that 

parties with legal aid staff lawyers and self-represented individuals were not included. Thus, the 

sample of parents included in the study cannot be viewed as necessarily representative of the 

population of individuals dealing with relocation disputes. Second, parents of children who had a 

particularly difficult or traumatic experience surrounding the relocation tended to not consent to their 

children's participation in the project; therefore, the children who were included cannot be viewed as 

representative of all children involved in relocation cases. 

A prospective longitudinal quantitative and qualitative study on relocation is currently underway at 

the University of Sydney in Australia (Parkinson et al., 2010). The main sample in this study includes 

80 parents (40 fathers, 39 mothers, and 1 grandmother who is the primary caregiver). The sample 

also contains nine former couples; thus this study includes 71 discrete cases. Respondents were 

located through family lawyers in Australia who were asked to identify relocation cases in their 

practice that had been resolved within the previous six months. The researchers conducted initial 

interviews with the participants and follow-up interviews 18 months later. Interviews have also been 

conducted with 19 children involved in these cases. 

Of the 40 female participants, 39 wished to relocate with the children, while one non-custodial 

mother disputed a proposed move by the father with the children. All 40 fathers involved in the study 

were disputing a proposed move by their ex-partners. When asked why they sought permission to 

relocate, most women interviewed provided multiple reasons. The most common reasons given were: 

(1) to return to their original home or move closer to extended family or friends (63 percent); (2) for 

lifestyle reasons (including financial) (37 percent); (3) to have a fresh start in a new location 

(29 percent); (4) to escape violence (11 percent); (5) for work or to start a new job (11 percent); and 

(6) to pursue educational opportunities for their children (8 percent). Interestingly, when fathers were 

asked why they thought their former partners wanted to move, the most commonly provided reasons 

were for lifestyle or financial reasons, to be with a new partner, or to begin a new job; moving to be 

closer to family and friends was mentioned less frequently by fathers than mothers. None of the 
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fathers mentioned escaping violence as a reason for the relocation application (Parkinson et al., 

2010). 

Of the 71 cases included in this study, 42 were ultimately settled through a judicial disposition. The 

remaining 29 cases were settled by consent, although Parkinson et al. (2010) point out that the term 

"consent" in these cases is often misleading. In few of these cases was a mutually acceptable 

solution reached; a much more common outcome was that one party simply "gave up." In 21 of the 

29 cases resolved without a court decision, the father reluctantly agreed to the move, rather than the 

mother giving up on her plans to relocate. Some of the fathers who ultimately agreed to the move 

stated that they decided to give up on their own wishes in favour of what they felt were the best 

interests of their children. Other fathers stated that they abandoned their case when they came to 

the realization that they were unlikely to win or could not afford to continue with the litigation. In 

seven cases, the matter was settled by the mothers giving up their plans to move with the children; 

in two of these cases, the mother did move but left the children with their fathers. 

2.5 Summary: The challenges of application of research and 
prediction 

It is important for all of those who are concerned about relocation cases to be familiar with the 

growing body of social science literature on this subject, but it is also necessary to be aware of its 

limitations and of the challenges of applying it to individual cases. 

Research on relocation cases in the courts indicates that these are difficult cases to settle and more 

likely to require judicial resolution than other types of custody, access and child-related disputes 

between parents (Parkinson et al., 2010; Taylor et al., 2010). This also can be very expensive 

litigation; many parents are financially unable to take these cases to trial, and reach agreements that 

they would rather not have made in order to avoid taking the case to court. 

Some mental health professionals in the 1990s focused on the importance of the child's relationship 

with the primary caregiver and argued in favour of a presumptive right of primary caregivers to move 

with their children (Wallerstein & Tanke, 1996). However, most researchers now accept that 

post-separation relocation is a "risk factor" for children, and recognize that on certain measures, in 

general, children who relocate after separation have more difficulties than children who do not 

relocate (Austin, 2008; Kelly & Lamb, 2003; Kelly, 2007; Stahl, 2006; Waldron, 2005). There is, 

however, no research to establish that negative outcomes are caused by the relocation, or that the 

children who in fact relocated would have been better off had they not relocated. There are many 

factors involved in relocation after separation, and there are often economic and social factors that 

make the populations who relocate different from those who do not relocate. The studies of children 

and young adults who relocated did not assess whether there was an option of not relocating, let 

alone attempt to determine what the effects of not relocating would have been. 

Further, the existing research suggests that most children who relocate after separation adjust 

reasonably well and do not appear to suffer significant long-term negative effects (Taylor et al, 2010). 

Some children involved in relocation litigation suffer long-term negative effects, whether they move or 

they stay. One of the only longitudinal studies of relocation suggests that the worst outcomes may 
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be for children who do not move with the primary care parent but are left in their original place of 

residence in the care of the parent who did not previously have primary care (Taylor et al., 2010). 

Mental health professionals recognize that any decision about a child is affected by developmental 

factors, and recommend that, if relocation occurs, plans for continuing contact with the "left behind" 

parent take account of the child's age and developmental needs. For younger children, relocation 

may disrupt psychological attachment with a parent who will not be seen on a frequent basis, but 

the transition to a new home will be easier because the child will not have strong peer, school or 

community ties (Taylor et al., 2010). For older children, disruption of peer, community and school 

relationships as a result of relocation are important factors to consider. 

Relationships with the "left behind" parent will be affected by relocation, though the nature and 

extent of the effect will depend on many factors, including the age of the child, the distances 

involved and resources of the parents for travel, as well as the nature of the pre-existing relationship 

between that parent and the child. If a strong, positive relationship with the non-moving parent is 

disrupted, this will affect the child; if the non-moving parent has had little or no involvement with the 

child before the move, the child may be little affected by relocation. If the child had a poor 

relationship with that parent, for example because of issues of violence or abuse, the child may 

benefit from seeing that parent less (or not all) because of the move. 

Significant contact with the non-moving parent is likely to be disrupted by relocation and the 

relationship may possibly wither away if there is relocation and there has been a high conflict 

parental separation, or there are family violence, parental mental health or substance abuse issues 

(Behrens & Smyth, 2010; Taylor et al., 2010). The cost of travel relative to parental means is also a 

significant factor resulting in a loss of contact with the non-moving parent. 

Most recent writing by mental health researchers recognizes that there are both potential risks and 

potential benefits for children from relocation, and consequently recommends case-by-case 

weighing of risks and benefits (Austin, 2008; Kelly & Lamb, 2003; Kelly, 2007; Stahl, 2006; Waldron, 

2005). These authors also recognize the importance of canvassing the perspectives and views of 

older children in making relocation decisions. 

As discussed in this chapter, there are important methodological limitations to all of the existing 

research on relocation and its effects on children due to the small, and often unrepresentative, 

populations being studied. Further, for ethical, practical and methodological reasons, it is has never 

been possible to do randomized control trial research on the outcomes for a group of children who 

were relocated compared to the outcomes for a similar group of children who were not relocated. 

There are challenges in applying the research to any individual case because of the complexity of 

interacting factors, and the inherent unpredictability of the relocation (or non-relocation) on children 

and their parents. 

Almost a decade ago, psychologist Richard Warshak, one of the most prominent American writers on 

the effects of separation on children, acknowledged: 
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Relocation brings potential benefits to children along with the hazards .... Weighing and 

integrating all of these factors is a tall order. Even decisions that appear at first glance to be 

easy may carry unexpected consequences. (Warshak, 2003, p. 381) 

A recent article on relocation by a leading New Zealand legal scholar, Mark Henaghan, commented 

on the limits of social science research in this area: 

Social science can report the experiences of children and parents after separation, and 

measure how children cope. The difficulty lies in deciding which variables should be given 

weight in determining outcomes for each particular child. The variables range from the child's 

own particular internal resources, to the physical and economic surroundings they live in, 

through to their relationships with parents, peers and others in their life. Determining which 

one, or combination of these variables, leads to which outcomes is not a precise task. We 

simply cannot know how life would have been different if a child had, or had not, relocated 

with a parent. (Henaghan, 2011, p. 235) 

The difficulty of applying existing social science research to individual cases led this New Zealand 

scholar to propose the adoption of a framework for presumptive decision-making. In Chapter 5.0, we 

discuss the issue of whether there is value to presumptive frameworks for relocation decision
making.m 

111 These jurisdictions include Washington and Oklahoma. In England and Wales, a residential 

parent can undertake an "internal move," within the jurisdiction, unless a court finds that there are 

"exceptional circumstances." For international moves there is a presumption in favour of relocation 

by the residential parent. In Payne v Payne, [2001] EWCA 166, Thorpe LJ explained this 

presumption: 

In most relocation cases, the most crucial assessment and finding for the judge is likely to be the 

effect of the refusal of the application on the mother's future psychological and emotional status. 

More recently, in M.K. v C.K., [2011] Eng. C.A. 793 the English Court of Appeal held that for 

international moves, if there is a "practical sharing of the burden of care" (in that case a 43/57 

split), there was no presumption in favour of relocation. 

121 Alabama; see also e.g., Stout v. Stout, 560 NW 2d 903(ND 1997). For a review of American law, 

see Atkinson (2010). 
131 (1996), 19 R.F.L. (4th) 177 (S.C.C.). 

14lln this report we often refer to the parent seeking relocation as the mother, while assuming that 

the non-moving parent is the father, and use corresponding female and male adjectives and 

pronouns as appropriate. This is a common, though not universal, practice in the literature. As 

discussed in Chapter 3.0, in Canada more than 90 percent of relocation applications are made by 

mothers. 
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151 See e.g., Spencer v. Spencer; 2005 ABCA 262, 15 R.F.L. (6th) 237; B.(R). v. B.(E.), 2010 ABCA 

229, 86 R.F.L. (6th) 266; S.S.L. v. J. W W., [2010] B.C.J. 180, 2010 BCCA 55, 81 R.F.L. (6th) 38. 

161 J. Kelly & M. Lamb (2003) cited in Prasad v. Lee, [2008] O.J. No. 2072 (Ont. Sup. Ct.). per J.C. 

Murray J.; and C. M.S. v. M.R.J.S., [2009] Y.J. 53, 2009 YKSC 32, per Gower J. 

[7] Prof. Henaghan proposes a framework similar to that in the 2010 British Columbia White Paper, 

with an important distinction drawn between cases where an application is made by a parent who 

takes responsibility for the care of a child more than 50 percent of time (presumption of move) and 

cases of "shared care" (50 percent each) where there is a presumption in favor of the status quo. 
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